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Abstract: Most studies on constitution-making emphasize how cultural and
institutional characteristics independently impact successful democratic transi-
tions. This article proposes a new approach to theorizing this process, positing
that the character of institutional and cultural elements and the relationships
between them give rise to a unique temporal and political context called a
critical juncture, with qualities and characteristics that place some states on
trajectories toward success and others toward failure. By analyzing and compar-
ing the events surrounding the Egyptian and Tunisian transitions, we demon-
strate how the placement of these institutional and cultural elements put Tunisia
on the path to democratization and led Egypt inevitably toward autocracy. The
findings show that, where these junctures fail to instill civic ideals and avenues
for all parties’ participation, the political environment becomes uninhabitable
for successful transition.
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Introduction

There is much to be examined in the Arab Spring from a range of theoretical
and comparative perspectives. The causes of the upheavals and the inability of
new regimes to maintain power raised many questions about state-society
relationships and persistent authoritarianism in the Arab world. Many para-
digms have been revisited in light of these events — modernization theory,’

1 Michael Hoffman & Amaney Jamal, The Youth and the Arab Spring: Cohort Differences and
Similarities, 4 M. E.L. & GovernaNCE 168 (2012); Randall Kuhn, On the Role of Human Development
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Arab/Muslim exceptionalism,? and transitions theory,3 to name a few. Within
these paradigms, a number of elements have been isolated for causality in
regime change — economic factors;“military;5 the role of social media;® and
socio-psychological factors, such as deprivation.” The causes behind the suc-
cess or failure of transition from the perspective of democratization have also
been addressed, bringing about some of the most prominent theoretical exam-
inations surrounding the Arab Spring; however, few of these posit a compre-
hensive, enduring, or truly innovative explanation as to its outcomes. The
failures of these timeworn theories to predict the onset of the Arab Spring
have not proven to be any more explanatory of their outcomes in hindsight.
This is evidenced principally by the fact that many conclusions were drawn
almost immediately following the protests, dooming states to failure before the
dust had even settled. Five years later, one country, Tunisia, has managed to
weather the storm and produce a fledgling democracy, and we continue to ask
ourselves, why?

This article answers this question by examining two states that completed
the democratization process — Tunisia and Egypt. The comparison between the
states’ trajectories presents itself as an ideal framework through which we can
reevaluate some of the most dominant theoretical paradigms in the field of
Arab politics and democratization theory today. Egypt and Tunisia’s contextual
similarities complement this framework and create a kind of living laboratory,
enabling scholars to test many theories that have been touted for decades,
including the influence of Arab culture,?® persistent authoritarianism,’

in the Arab Spring, 38 (4) Pop. & Dev. Rev. 649 (2012); Tarek Masoud, Has the Door Closed on Arab
Democracy? 26 (1) J. Dem.74 (2015).

2 Larry Diamond, Why are There no Arab Democracies? 21 (1) J. Dem. 93 (2010).

3 Daniel Brumberg, Theories of Transition, in THE AraB UPrisINGs ExpLaINED: NEw CONTENTIOUS
Pourrics N THE MippLe East 29 (Marc Lynch ed., 2014).

4 GiLBERT ACHCAR, THE PeopLE WaNT (2013). Hoffman & Jamal, supra note 1; Kuhn, supra note 1;
Masoud, supra note 1; F. Gregory Gause III, Why Middle East Studies Missed the Arab Spring: The
Myth of Authoritarian Stability, 90 (4) For. Arr. 81 (2011).

5 Zoltan Barany, The Role of the Military, 22 (4) J. Dem. 24 (2011).

6 Jon Alterman, The Revolution Will Not Be Tweeted, 34 (4) WasH. Q. 103 (2011).

7 Micheline Ishay, The Spring of Arab Nations? Paths toward Democratic Transition, 39 PHIL.
& Soc. Criticism 373 (2013).

8 Diamond, supra note 2, at 94-96.

9 Frederic Volpi, Explaining (and Re-Explaining) Political Change in the Middle East during the
Arab Spring: Trajectories of Democratization and of Authoritarianism in the Maghreb, 20 (6)
DEMOCRATIZATION 969 (2013); Eva Bellin, Reconsidering the Robustness of Authoritarianism in the
Middle East: Lessons from the Arab Spring, 44 (2) Comp. PoL. 127 (2012).
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the compatibility of Islam and democracy,'® sultanism," and others. Both
Islamic-Arab states can be characterized by harsh dictatorial and colonial
histories with fierce political systems and highly divisive societies. However,
Tunisia’s relatively smooth transition, stable and conciliatory institutions, and
for all intents and purposes, democracy, differs greatly from Egypt’s return to
authoritarianism. This distinction suggests that there are key differences
between Tunisia’s and Egypt’s democratization processes that have yet to be
theorized.

Therefore, the following analysis makes several key contributions to the
literature on democratization and the Arab Spring. First, we depart from the
most prominent theories on the Arab Spring and more generally, the Arab
region, which “close the door” on Arab democratization based on pre-existing
state structures, history, culture, and institutions.”? Second, we differentiate
between Egypt and Tunisia in the context of democratization processes which
go beyond the protests. Thus far, these two states have occupied the same
categories of most of these analyses, despite their divergent outcomes.”® While
the most prominent scholarship on the Arab Spring posit rigid, categorical
variables as predictors of long-term, viable democratization, many cautious
scholars have examined the social, economic, and political movements and
dynamics that instigated these changes in the first place.* We follow in the
footsteps of the latter group, exercising cautious, context-sensitive, and non-
deterministic explanations for the two cases’ divergent outcomes, based on the
processes that emerged.

In this regard, we posit a new theory of democratic change - critical
junctures for democratization (CJD). This third contribution, based on the theory
of critical historical juncture,” employs states’ unique combination of cultural
and institutional conditions existing at the time of the transition process that

10 Ellen Lust, Missing the Third Wave: Islam, Institutions, and Democracy in the Middle East, 46
Stup. Comp. INT’L DEv.163 (2011); Olivier Roy, The Transformation of the Arab World, 23 (3) J. Dem.
5 (2012).

11 Jack A. Goldstone, Understanding the Revolutions of 2011: Weakness and Resilience in Middle
Eastern Autocracies, 90 For. Arr. 8 (2011).

12 Masoud, supra note 1.

13 Lisa Anderson, Demystifying the Arab Spring: Parsing the Differences between Tunisia, Egypt,
and Libya, 90 For. Arr. 2 (2011); Bellin, supra note 9; Masoud, supra note 1.

14 Filipe R. Campante & Davin Chor, Why Was the Arab World Poised for Revolution? Schooling,
Economic Opportunities, and the Arab Spring, 26 (2) J. Eco. PerspEcTives 167 (2012); Kurt Weyland,
The Arab Spring: Why the Surprising Similarities with the Revolutionary Wave of 1848?, 10 (4)
PerspECTIVES PoL. 917 (2012).

15 Giovanni Capoccia & R. Daniel Kelemen, The Study of Critical Junctures: Theory, Narrative,
and Counterfactuals in Historical Institutionalism, 59 WorLb Por. 341 (2007).
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either “opens” or “closes” the door to democratization. These conditions are not
necessarily constant across different states and transitional processes; however,
they do contribute to an overall measure of their level of compromise — whether
intended or enforced under given circumstances—which we believe is the main
casual variable for democratization arising from the critical juncture. In other
words, the extent to which the unique cultural and institutional contexts of each
state lend themselves to compromise is positively related to its potential for
democratization. We do not seek to illustrate a concrete “rule” with rigid
indicators across the region; rather, we propose a new framework for analysis.
In this manner, we circumvent the overly-deterministic and simplistic nature of
previous theories, whose findings are either unique to the Arab region and thus
have been disproven by Tunisia’s success or global theories that fail to capture
the contextual nuances of Arab politics.

Each state’s unique political culture, both in society and in its institutions,
possesses certain elements which, when combined at the right time with favor-
able institutional elements, produce a critical juncture that is conducive to
democratization. These elements may differ across contexts. For example, reli-
giosity is a relative term that varies across the Muslim and Western worlds. Its
intersection with the public sphere is also context-specific, incorporating a range
of other environmental factors. As such, Ennahda in Tunisia is not the same as
the Muslim Brotherhood (MB) in Egypt; nor is it necessarily comparable to other
formulations outside of these contexts. Therefore, in contrast to widespread
notions that view religion, especially Islam, as immune to democratization,'®
we argue that it is not religion, but rather the orientation of religious parties and
their respective locations in the institutional structure that provide a more
comprehensive explanation as to chances of democratization, based on their
level of compromise. These orientations, along with other social or historical
influences close off alternative trajectories and open others. More broadly, we
posit that the extent to which political culture — inclusive of religion and other
socio-historical variables — produces state institutions that are compromising
results in either a democratic or non-democratic critical juncture or trajectory.

Institutional elements, which in this analysis are confined to the constitu-
tion-making process, include the constitutional assembly, political players, their
dynamics within state structures and the constitution itself. Again, these ele-
ments do not individually lend themselves to simplistic, comparativist examina-
tions; however, they are amenable to comparisons based on their level of
compromise and CJD. The actions and characterization of the military, the

16 Charles K. Rowley & Nathaniel Smith, Islam’s Democracy Paradox: Muslims Claim to Like
Democracy, So Why do They Have so Little?, 139 (3) Pus. Croict 273 (2009).



DE GRUYTER Theory of Critical Junctures for Democratization —— 5

constitutional assembly, and the resulting documents themselves presented
marked barriers to democratization when combined with the political culture
of Egypt; the opposite can be said of Tunisia.

The following application of CJD is conducted within the transition or
formation process, specifically the formation of each state’s constitutional
assembly and the drafting of each their constitutions. Constitution-making is
an ideal mechanism for this analysis. It is viewed in the literature as a micro-
cosm of broader political processes, in which political players seek to guarantee
their power and reflect their worldviews and values.” Thus, constitution-making
carries the potential to regenerate social solidarity based on inclusive delibera-
tion between all stakeholders if it employs conciliatory approaches regarding
fundamental procedural, if not substantive principles.’®

It is important to note that while constitution-making can lead to democratic
empowerment and nation-building, if it reflects a broad consensus on the terms
of common life,” it could also set the stage for institutionalizing exclusion.?
Many scholars posit that inclusivity and public deliberation in the form of
referenda can potentially lead to non-democratic institutions. These scholars
argue that a secret constitution-making processes can lead to additional com-
promise — since veto-players must negotiate provisions amenable to opposition,
something which could be bypassed in referenda with a clear majority.” Others
disagree, finding that constitutions by referenda contained provisions that lend
themselves to a longer constitutional lifespan in democracies.”? Empirical exam-
inations of the constitution-making process and their resulting democracies are
similarly split. Widner® found no support for “process mattering” (as it pertains
to public consultation) while Ginsburg etal.?* found the opposite to be true,
resulting in provisions for virtually every category of right. Despite the type of

17 RaN HirscHL, TowARDS JURISTOCRACY: THE ORIGINS AND CONSEQUENCES OF NEwW CONSTITUTIONALISM 286
(2004).

18 Jamal Benomar, Constitution-Making After Conflict: Lessons for Iraq, 15 (2) J. Dem. 81 (2004);
Said Arjomand, Law, Political Reconstruction and Constitutional Politics, 18 (1) INT’L Soc. 7 (2003).
19 Benomar, supra note 18.

20 Donald L. Horowitz, Constitutional Design: Proposals Versus Processes, in THE ARCHITECTURE OF
DemocrAcY:  ConsTITUTIONAL DEsIGN, CoNrLicT MANAGEMENT, AND Democracy 15 (Andrew Reynolds
ed., 2002).

21 George Tsebelis, Elite Interaction and Constitution-Building in Consociational Democracies,
2 (1) J. TueorericaL PoL. 5 (1990); Horowitz, supra note 20.

22 ZacHARY ELKINS ET AL., THE ENDURANCE OF NaTiOoNAL ConstituTioNs 1-11 (2009).

23 Jennifer Widner, Constitution Writing in Post-Conflict Settings: An Overview, 49 (4) W & M L.
Rev. 1513 (2008).

24 Tom Ginsburg et al., Does the Process of Constitution-Making Matter? 5 AnnuL Rev. L. Soc. Scr.
201 (2009).
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process supported in the literature, all scholars seem to support the contention
that normative constitution-making and successful democracies include some
level of compromise in both content and process. For this reason, we conclude
that the dialectics of process and content in constitution-making mirror the
manner democratic transitions succeed or fail, Thus, we present our analysis
of CJD in the context of the constitution-drafting process and its manifestations
of compromise.

We begin this analysis by first laying the theoretical grounding to facilitate
the discussion on the two countries, explicating the links between institutional
and cultural factors in CJD. We then move to discuss each of the cases based on
the parameters developed in the theoretical framework, drawing the necessary
theoretical and empirical conclusions.

Constitution Making and the Institutional
and Cultural Imperatives

Theories of Democratization

A number of theoretical explanations as to the trajectories of Arab Spring
countries have been posed. The most salient among these are markedly pessi-
mistic. The limitations of such theories, in light of the comparison between
Egypt and Tunisia, help to inform the development of CJD, as the success of
one state and the failure of the other illustrate that neither pessimistic nor
optimistic interpretations of events fully explain the outcomes in each state.
Modernization theory posits that economic characteristics of the state and
its institutions are the most predictive indicators of successful democratization.?
The influence of the military industrial complex,* the level of oil exports,?” and
the overall socio-economic status of society and its leadership®® are said to
influence regimes’ capacities to facilitate a democratic power-sharing dynamic.
Despite the popularity of this theory, scholars have identified a number of flaws.

25 Elsje Fourie, A Future for the Theory of Multiple Modernities: Insights from the New
Modernization Theory, 51 (1) Soc. Science Inro. 52 (2012).

26 Jason Brownlee et al., Why the Modest Harvest?, 24 (4) J. DEm. 29 (2013); JaASON BROWNLEE ET AL.,
THE ARAB SPRING: PATHWAYS OF REPRESSION AND REFORM (2015).

27 Id.

28 Id.
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As Mufti® and the authors themselves point out, the assertion that underlying
economic indicators effectively “closed the door” on democratic transition in the
Arab Spring was made far too early and was unduly pessimistic. While we have
witnessed the return to authoritarianism in Egypt and false starts in other states,
we know from the Tunisian example that this assertion is simply untrue.
However, in many analyses, Egypt and Tunisia were assigned similar trajectories
based on these characteristics.® As these theories were posited before the out-
comes of the transitions were known, they may have seemed valid at the time,
when seeking to explain why upheavals took place in certain Arab states and
not others. However, we know that despite the fact that both Egypt and Tunisia
are middle class, non-oil exporting countries with non-hereditary regimes, they
experienced markedly different outcomes. In Masoud’s later analysis, Why
Breakdowns Did Not Always Produce Transitions,” the theory of modernization
was expounded upon to include the fiscal influence of the military industrial
complex in shaping the actions of the military in Egypt, leading to the coup and
ultimately, its return to authoritarianism. By this logic, the actions of institutions
and civil society were entirely involuntary and doomed to failure from the start.
The simplification of such complex processes under one deterministic explana-
tory model is not only reductive, but also presumptuous.

If modernization theory is said to “close the door” to democracy, transitions
theory can be best characterized by opening them. Transitions theory rejects
notions of any pre-requisite to democratization and posits that transitions arise
naturally, as a product of ongoing conflict.*> Based on rational choice theory,
political players recognize the costs and risks associated with continual power-
grabs and form a “pact” as the second best alternative. Supporters of this theory
come to refute competing theories such as Brownlee and Masoud’s moderniza-
tion explanation, as mere “symptoms” of the broader political processes that
result in such a pact.>® While outside of the Arab Spring these pacts included
economic agreements between the power elite and their opposition, Brumberg
believes that in the Arab Spring, these agreements differed-since in identity
politics, prevalent in the Middle East, require a different set of terms.>*

29 Malik Mufti, Democratizing Potential of the ‘Arab Spring’: Some Early Observations, 50 (3)
Gov’t & OpposiTioN 394 (2015).

30 Brownlee etal., supra note 26.

31 BROWNLEE ETAL., Supra note 26.

32 Brumberg, supra note 3.

33 Id.

34 Id.
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One critical flaw of this theory is that it is not used to predict the success of
such pacts, but rather their occurrence.®® We take this analysis a step further,
finding that while the variables and conditions of pacts vary case-by-case, the
level of compromise that governs these pacts and the extent to which a political
culture of compromise exists beyond it enable us to predict its success. We
assert that the formation of this pact — the constitution-making process - is the
critical juncture that determines the success of democratization. The institutions
that arise from such a pact or juncture are effectively enshrined into law through
the constitution, locking in its power dynamics and placing it on the path
toward future failure or success.

CJD in Constitution-Making

Like transitions theory, CJD departs from one-size-fits-all models that are replete
in comparative law and politics. The unique contextual factors of the Arab
Spring necessitate a more relational approach, which takes into account the
overall interaction of each transitions’ nuances and histories.® Such a holistic
approach recognizes that isolating individual “variables” or indicators as the
reasoning behind one country’s success and another’s failure does not capture
the dynamics that arise between such variables, which we assert determines
success and failure. Thus, the paroxysm of these elements produces the dynamic
that governs success. In our analysis, we isolate two categories of elements,
institutional and cultural, that produce a dynamic of compromise.

Institutional Elements

Institutional design is central to constitution-making in times of regime
change, serving as a framework for the relationship between state and
society.” It is crucial for the emergence of democratic procedures and new
institutions’ formal and informal rules, which both constrain and support

35 Id.

36 Mark R. Beissinger etal., Who Participated in the Arab Spring? A Comparison of Egyptian
and Tunisian Revolutions, (2012) (unpublished Ph.D. dissertation).

37 RoBert A. DaHL & BRUCE STINEBRICKNER, MODERN PoLiticaL AnaLysis (6th ed., 2003) (1970); Steven
Levitsky & Maria Victoria Murillo, Variation in Institutional Strength, 12 Ann. Rev. Por. Sci
115 (2009); ANDREW MACINTYRE, THE POWER OF INSTITUTIONS: POLITICAL ARCHITECTURE AND GOVERNANCE (2003).
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political behavior.*® Hence the broad influence institutions play on the
dynamics of state and society make it an enabler and a facilitator of society,
as well as a source of control and redistribution.>

In our analysis of CJD in constitution-making, we measure the level of
compromise in institutions, those that arise from the process and those which
serve to facilitate it. A number of parameters can be used for the evaluation of
such institutions. Sustainable democratic governments are said to persist
because their institutions afford all citizens the ability to assert their preferences
in the public sphere, or “deliberative capacity.”*® Indicators of deliberative
capacity include freedom of expression, collective action or demonstration,
and electoral behavior.*> The extent to which institutions are responsive to
public opinion is thus considered a measure of a state’s democracy.*® In absence
of this responsiveness, gaps between public opinion and democratic regimes
create a crisis of legitimacy that negatively impacts the sustainability of demo-
cratic regimes.** This is where the paroxysm between culture and institutions
become important in CJD. Two of the main obstructions to deliberative capacity
and a cause for this disparity are said to include religious fundamentalism and
ideological conformity.*> We posit that institutions’ level of compromise serves
as a proxy for comparison of these elements across institutions. These elements
are clearly evident in institutional development in politically charged and divi-
sive societies such as Egypt or Tunisia and play a significant role in the shaping
of power dynamics and chances for democratization, which we show in the
following pages.

Non-democratic or non-compromising institutions can thus also be studied
from the perspective of historical institutionalism. Historical institutionalism is one

38 Paul A. David, Why Are Institutions the ‘Carriers of History’?: Path Dependence and the
Evolution of Conventions, Organizations and Institutions, 5 (2) StrucruraL CHANGE & Eco. Dynamics
205 (1994).

39 RoBert O. KeoHANE, AFTER HEGEMONY: COOPERATION AND Discorp IN THE WorLD PoriticAL EcoNomy
(2d ed. 2005).

40 John S. Dryzek, Democratization as Deliberative Capacity Building, 42 (11) Comp. Por. Stup.
1379 (2009).

41 Stefanie Ann Lenway & Kathleen Rehbein, Leaders, Followers, and Free Riders: An Empirical
Test of Variation in Corporate Political Involvement, 34 (4) Acap. Mawmr. J. 398 (1991).

42 Timothy Feddersen & Alvaro Sandroni, A Theory of Participation in Elections, 96 (4) Am. Econ.
Rev.1271 (2006).

43 Larry Diamond & Leonardo Morlino, The Quality of Democracy — An Overview, 15 (4) J. Dem.
21 (2004).

44 RoperT A. DanL, PoLyarcHy: ParticipaTION AND Opposition (1971).

45 Id.
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of the most comprehensive methods for analyzing the gap between institutional
persistence and public preferences, or non-democratic regimes. It examines
broader contexts of transitions, namely the confluence of events or political flux
that comprise critical historical “junctures.”® Decisions made or actions taken
during these junctures have a lasting effect on the trajectory of the institution and
ultimately, its success or failure. In this context, constitution-making reflects such
critical historical juncture or CJD, as institutional designs emerge and are placed
on the path to successful or unsuccessful democratization.

Cultural Elements

The relationship between political culture and democracy has also been
heavily debated in the literature.”” Scholars of this field assert that the
public’s beliefs, values, and attitudes have a significant impact on the nature
of political systems.*® Durable cultural orientations are conceived to possess
major political and economic consequences, thereby determining the nature
of political regimes. Such a rigid view supports the argument that certain
religions are immune to democratization and that they are incompatible with
democratic values.*’ It has been argued that religion has the potential to
“entrench a set of extra-legal values ... [and] can have a tremendous impact
on constitutional politics because they make possible [the] potentially power-
ful alignment of social forces behind religion as the higher law against
legality.”*°

However, recent scholarship on political culture and religiosity demon-
strates that they cannot, and should not, be viewed in one-dimensional
terms.”! It is argued that whereas certain types of religiosity lead to authoritar-
ianism and the suppression of freedoms, other religious forms view themselves

46 PauL PiersoN, Pouitics IN Time: HisTory, INSTITUTIONS, AND SociAL ANALysIS (2004).

47 Larry Diamonp, Porrmicar CuLTurRE AND DEMOCRACY IN DEVELOPING COUNTRIES (1993).

48 Roland Inglehart, The Renaissance of Political Culture, 82 (4) Am. PoL. Sci. Rev.1203 (1988).
49 Anthony F. Lang, Jr., From Revolutions to Constitutions: The Case of Egypt, 89 (2) INT’L AFr.
345 (2013); Arjomand, supra note 18; Mirjam Kiinkler, Religion-State Relations and Democracy in
Egypt and Tunisia: Models from the Democratizing Muslim World — and Their Limits, 18 (1) Swiss
Pot. Sci. Rev.114 (2012); Alfred Stepan & Graeme B. Robertson, Arab, Not Muslim, Exceptionalism,
15 (4) J. Dem. 140 (2004); Larry Cata Backer, Theocratic Constitutionalism: An Introduction to a
New Global Legal Ordering, 16 (1) Inpiana J. GLosaL Lec. Stup. 101 (2009).

50 Arjomand, supra note 18, at 15.

51 Diamond, supra note 2.
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as an element of democratic competition over the values and support of the
public.>® Philpott argues that the relationship between religious and political
authority depends on differentiation and political theology.>®> Whereas the for-
mer describes how religious and political authorities are related, the latter
addresses shared ideas about legitimate political authority in religious bodies.
It is argued that the interaction between these factors explains whether religion
supports democratization or violence.”* Based on this interaction, Philpott
develops four models of the relationship between religious and political author-
ity with varying levels of compromise and tolerance. This typology, which
introduces variances within each religion, including Islam, helps inform our
analysis of the transitional process and demonstrate how the differences in the
political theology of two Islamic movements — Ennahda in Tunisia and the
Muslim Brotherhood in Egypt — influence chances of democratization.

While the relationship between Islam and democracy has figured highly in
recent scholarship on democratization, some attribute the failure of democrati-
zation to the nature of Arab society.”” Characteristics associated with Arab
society, such as the “fierce” Arab state, patrimonial politics and illiberal Islam
have all been used to explain the failure of democratic regimes.’® Several
scholars have isolated Arab authoritarianism as a political institution in and of
itself, viewing Arab authoritarianism as an exception, establishing it as its own,
separate phenomenon.”” In contrast, some scholars support the contention that
religious characteristics and other elements of Arab society can be made amen-
able and even supportive of democratic transition so long as the pervasiveness
of ideology is contained.>® By this logic, religion and other cultural elements can
be made amenable to democracy in either Arab or non-Arab contexts.”® As a
precondition, however, religious regimes must be inclusive of, and cooperative
with, all parties. Stepan and Linz characterize these conditions as “the twin

52 WorLb ReLiGions aND Democracy (Larry Diamond et al. eds., 2005); Juan J. Linz & ALFRED STEPAN,
ProBLEMS OF DEMOCRATIC TRANSITION AND CONSOLIDATION: SOUTHERN EUROPE, SOUTH AMERICA AND PosT-
CommunisT Europe (1996).

53 Daniel Philpott, Explaining the Political Ambivalence of Religion, 101 (3) Am. Por. Sci. Rev.
505 (2007).

54 Id.

55 Sanford Lakoff, The Reality of Muslim Exceptionalism, 15 (4) J. Dem. 133 (2004).

56 Nazih N. Ayubi, Withered Socialism or Whether Socialism? The Radical Arab States as
Populist Corporatist Regimes, 13 (1) Tuirp WorLp Q. 89 (1992).

57 Daniel Brumberg, The Trap of Liberalized Autocracy, 13 J. Dem. 56 (2002).

58 Bryan T. McGraw, Religious Parties and the Problem of Democratic Political Legitimacy, 17 (3)
CriTicAL REVIEW OF INTERNATIONAL SOCIAL AND PoLiTicaL PiLosopHy 289 (2014); Diamond, supra note 2.
59 Id.
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tolerations,” which include toleration of religious citizens; the provision of
public space for religious activism; and respect for secular, civic rights.®°

Despite individual scholars’ and studies’ orientations to Arab culture or
religion, there is one main mitigating characteristic that emerges from each
examination: the extent to which these individual elements create an environ-
ment of parity, compromise, or toleration. We have already witnessed at least
one relatively successful case of democratization — Tunisia — to know that one
aspect or element of Arab culture does not determine the success of fledgling
democracies. We also know that the inclusion of religion, Islam or Islamist
political parties prima facie does not determine the success or failure of demo-
cratization. The unique combination of states’ histories, traditions, and in some
cases, religion is what comprises its culture, level of compromise, and, therefore,
potential for success.

The above discussion demonstrates that institutional design, which includes
formal and informal dimensions, and political culture and facilitates the nature
of communication between players and sets favorable values in the political
system, plays a major role in the success of democratic transitions. The dialec-
tics between institution and culture determine the nature of the interaction
between political players during the constitution-making process, facilitating
or obstructing deliberation and compromise, which enable or disable democra-
tization. Institutional design implicates the trajectory of transitioning govern-
ments because it forms the framework of institutions, such as the military,
executive or party system, and implements the constitution. Cultural factors on
the other hand, such as ideological disposition, intersect with constitutional
design and also help to facilitate conditions which are ripe for change. When the
appropriate cultural and institutional contexts merge with the timing of the new
constitution, the quality of the critical juncture will determine whether or not the
transition fails. The relationship between process and content complements this
argument. Elements inherent in each - institutional design and cultural context-
together form the CJD by which scholars evaluate the level of compromise in
each state’s transformation; and, thus, its potential for democratization. The
following examination of the cases of Egypt and Tunisia is our attempt to do so.

60 Alfred Stepan, Tunisia’s Transition and the Twin Tolerations, 23 (2) J. Dem. 89 (2012); Alfred
Stepan & Juan J. Linz, Democratization Theory and the ‘Arab Spring’, 24 (2) J. Dem. 15 (2013).
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Egypt

Egypt’s revolution started as a populist movement. Inspired by the events of
Tunisia’s Jasmine Revolution, protestors of all walks of life met in Tahrir Square
on January 25, 2011, the national Police Holiday, to protest decades-long corrup-
tion under President Hosni Mubarak.®* After 18 days and with the blessing of the
army, Mubarak and the National Democratic Party were removed from office.®?
Thereafter, the Supreme Council for the Armed Forces (SCAF) and General
Tantawi dissolved the parliament and the Egyptian constitution.®®

Since the toppling of the Mubarak regime paved the ground for democrati-
zation, the core of our analysis begins with the events that followed Morsi’s
election to president. On February 15, 2011 the MB declared its intention to form
a political party amid continued protests.®* In March, Egyptian voters overwhel-
mingly approved amendments to the constitution, developing criteria for pre-
sidency, the electoral commission and the transition process, including
elections.® SCAF’s orchestration of the transition resulted in a number of
appointments and constitutional declarations which thwarted the democratiza-
tion process: dissolving the National Democratic Assembly (NDA), criminalizing
protests and strikes, and replacing Prime Minister Essam Sharaf with Mubarak’s
former prime minister, Kamal El-Ganzouri.®®

Between January 3-4, 2012 parliamentary elections concluded, and the MB
and the Islamist Al-Nour party won over 70% of seats in the People’s
Assembly.67 In June, the Supreme Constitutional Court declared that a third of
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these seats were obtained unconstitutionally.®® A day before the presidential
elections, the military shut down parliament and awarded itself new powers —
control over the national budget and the ability to issue laws.®® Days later, MB
candidate Mohammed Morsi won the presidential elections with nearly a 52 %
majority.”®

The Constitutional Assembly’s task to rebuild Egypt’s institutions was rife
with conflict. Dozens of members withdrew in opposition to the overwhelming
dominance of Islamic parties in parliament.”’ The judiciary’s various attempts to
curb the process were met with punitive and dictatorial decrees by the Morsi
administration, providing greater leeway for the MB to craft the new document.”?
In August 2012, Morsi dismissed the Defense Minister and Chief of Staff, can-
celled the military’s complementary constitutional declaration, and attempted to
strip the judiciary of its right to challenge the executive.”> Prime Minister Hisham
Qandil appointed a new cabinet, comprised of the former authoritarian govern-
ment’s officials, excluding secularists — who represented almost half of Egypt’s
constituency.””

On October 10, 2012 the Constituent Assembly published its draft constitution,
which was met with opposition by a number of parties, including the Supreme
Constitutional Court.”” On October 22, twenty-one political parties demanded the
suspension of the Constitutional Assembly until the Administrative Court deter-
mined whether or not it should be disolved.”® At this time, Morsi decided to issue
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a decree expanding his power, shielding the Assembly from the judiciary, and
extending the drafting for another two months.”” Morsi also forcibly removed
Generals Tantawi and Enan and appointed Al-Sisi, a closet Islamist, as Chief of
Staff.”® Despite widespread protests, the final draft was passed on December 25
with a 64 % majority.”®

Beginning in 2013, on the two-year anniversary of Mubarak’s ousting, pro-
testors gathered in a months-long demonstration, protesting the new adminis-
tration’s abuse of power and corruption.®® On July 3 with protests by millions of
Egyptians in the streets of Cairo and other big cities against the government, the
military removed Morsi and Interim President Adly Mansour formed a committee
to help rewrite the constitution, suspending that which was drafted only a few
months earlier by the MB-dominated constitutional assembly.®'Al-Sisi then
began to shut down and arrest Islamist media and over 300 MB officials.®?
Under Mansour, a new cabinet and a fifty-member Assembly, headed by Amr
Mousa, former foreign minister during Mubarak’s regime, was formed to draft a
new constitution and the MB was banned from participating.®> In 2013, as in
2012, Egypt’s elections and appointments were ad-hoc, again reflecting the
needs of those in power, rather than the populace.

Amid protests by MB supporters and unprecedented levels of arrests and
death, the referendum for the new constitution was approved on December 14,
2013.3* While it enjoyed a relatively high voter turnout and limited some of the
expansiveness of the old regimes’ executive, the legislation and violence that
have since passed demonstrate that the work of the Assembly is far from over.
Nearly two years on, members of the MB and Morsi’s administration continue to
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be sought out, arrested, charged with crimes and formally excluded from the
public sphere, as secularists were in the past.®

Institutional Design

Unlike the democratization processes that took place in many southern
European countries, in which constitutional process followed accord between
authoritarian rulers and their democratizing forces, the Egyptian transition was
marked by mass protests and citizen activism, through which ordinary people
challenged the regime to bring about change.®® Although the upheaval demon-
strated the strength of bottom-up citizen activism, the parties that ascended to
power following the protests were not the same parties that orchestrated the
protests, nor were they entirely representative of the public’s needs.’” Most
liberal forces and young leaders of the revolution felt and continue to feel
frustrated, as they have since realized that the revolution was stolen from
them.®® This phenomenon and its subsequent results echo claims for the neces-
sity of inclusiveness and participation — essentially, compromise — which posit
that if the parties representing the constituent power of the revolution are not
central to the constitutional process, it will be a still-born document, reflective of
society’s norms but unable to govern.®’ Thus, if democracies are measured by
their responsiveness to the public or compromise between major political
players, we can see today that Egypt has been moving away from these goals.
This failure and Egypt’s transitional struggle during its constitution-drafting
process provides an important window into Egyptian politics and political con-
stitutionalism. The “battle for the constitution,” one of the most accurate
descriptions used to describe post-Mubarak Egypt, began when leading political
institutions failed to define the rules that governed the constitution-making
process.’® The underlying political culture of the players, their relationships
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and their ideological obstacles came together at the timing of the transition to
exploit the institutional arrangement, resulting not in CJD, but failure. As a
result, the institutional and cultural dynamics under Al-Sisi reflect those of
each of his predecessors.

Military

Under Mubarak’s regime, a special relationship had existed between the mili-
tary, political parties, and the executive. Thus, when the party lost power after
the fall of Mubarak the only institution left to control the disorder and which had
a stake in maintaining its influence in any future political constellation was the
army.”! We agree with scholars who view the centrality of the military as a major
institutional factor in Egyptian politics that negatively impacted the outcome of
Egypt’s constitution-making process.”” This impact was further worsened in the
context of the institutional dynamic of the remaining institutions, whose respec-
tive interests differed so greatly that they were unable to achieve any semblance
of a balance of power.

The military’s intention, at least in the beginning, may have been to orches-
trate reciprocity among the power elite, guaranteeing its interests in the emerging
power structure. However, because its officers either lacked political experience or
did not rely on any of the political parties involved, the military fell short of
achieving this balance, leaving it unable to promote a stable power-sharing
dynamic.”® While the army controlled the junctures of power, it could not motivate
central political players to reconcile or shift toward a new and more reconciliatory
institutional design; thus it became an instrument of the most dominant political
players of the moment.” This was evident during the MB’s rise to power and the
way it bolstered the exclusivist approach adopted by Morsi vis-a-vis secular
political players, including those who had supported the revolution while he
was still in jail. Recognizing the strength of the military, the latter appealed to
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the army to stop what has been called “Akhwanat Al-Dawlah” (turning the state
into a MB state).””Al-Sisi, harnessing the strength of the military and his position
under Morsi, intervened in the name of millions of protesters, which eventually
has led to his own rise to power. In absence of a qualified leader in the secular
opposition, which was too fragmented and unable to act in concert, Al-Sisi, as the
head of the armed forces and the Minister of Defense, was perceived as the only
person able to save the country from drifting into civil war. It is true that the
Egyptian army has always been strong and influential, but it is too deterministic to
argue that its return to power was predetermined. One could argue that there had
been a slight chance for democratization in Egypt had the MB not sought to “hijack
the revolution” and exclude other opposition parties, had liberal political forces
been able to establish a common “Salvation Front” in an earlier stage, and had
these two camps communicated in an equal and mutually respectful way.’® This
fact goes to support our assertion that a combination of contextual factors and
parties’ agency in the CJD brought the requisite outcomes.

It is true that the position of the military first at the timing of Mubarak’s
ousting and again in Morsi’s was not accidental. The alignment and proximity of
the military under each subsequent ruler bolstered the strength of the executive,
reducing the need for compromise. Indeed, only days prior to Morsi’s election,
on June 15, acting on the permission of the Supreme Court, the military shut
down the parliament and took control over the national budget and legislative
powers, emptying the incoming president of influence.”” Nonetheless, the army
exploited political circumstances that it did not create. Given the institutional
settings in Egypt at the time, the behavior of political players facilitated the
return of the army to an authoritarian model.

The influence of the military in building new institutions can be plainly seen
in the 2012 and 2014 constitutions, portending its actions in the future admin-
istrations. Both documents did not fundamentally differ from that of Mubarak’s
regime. They devoted several sections to the roles of the armed forces and the
police, elevating their authority over other governmental institutions and civi-
lian oversight. For example, the 2012 constitution reestablished the National
Defense Council and a National Security Council-both of which are headed by
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the executive, maintaining the fusion between civic and military authority.®
Furthermore, it includes a special section on military adjudication, in which
members of the judiciary cannot be dismissed and enjoy many rights and duties
parallel to those of the civic judicial authority.”® The realm of ordinary civic
deliberation is further impeded, as the military’s budget is set not by parliament,
but the NDC, closing it to public scrutiny.'°°Article 164 further entrenches the
military in the executive, enabling only former military servicemen to serve in
the cabinet.'”!

These provisions can be said to “close the door” to democratization, as they
erased any path toward a future balance of power between Egypt’s institutions
and thus, compromise with opposition leaders. Compromise, which we argue is
essential for democratization, especially in divided societies like Egypt’s, is
necessary under such institutional arrangements. Furthermore, it is impossible
to obtain when such dynamics are enshrined into law. The dismantling of
Islamic opposition parties, made illegal under Article 74, the broadened jurisdic-
tion of the military court, and the loose interpretation of anti-terrorism laws
carry significant penalties for challenging the power elite.'®® These conse-
quences can be seen clearly today with now unprecedented levels of human
rights abuses, violence and the arrests and jailing of MB supporters.'®>

Executive

In many ways, Morsi’s and Al-Sisi’s activities bore similar characteristics to
those of Mubarak’s regime especially with each administration’s orientation
toward compromise. Both leaders harnessed the executive to force opposition
parties to comply. This can be seen in their actions in the building and
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maintenance of the executive. For example, the appointment of Al-Sisi in Morsi’s
administration was thought a necessary step to “neutralize” the secular military’s
role in the transitioning democracy, thereby enabling the executive to institutio-
nalize the MB’s power in the state.'® Al-Sisi’s role as mitigator at the close of
Morsi’s tenure and his placement in the executive made him ripe for selection in
the forthcoming elections. Both Al-Sisi’s and Morsi’s decision-making marked the
efforts of each administration to “hijack” the popular will.

The preservation of former leadership in subsequent regimes also illustrated
the guarding of power and thus, lack of compromise in the executive. The return
of El-Ganzouri to the prime minister office and Amer Moussa’s former role of
Foreign Minister in Mubarak’s regime is one such example, which was translated
into institutional resistance to the MB government under Hisham Qandil.'® The
preservation of such roles had a demonstrative effect on the contents of the new
constitutions. For this reason, despite the intentions of the revolution, the new
constitutions bore little resemblance to the democratic values championed in the
early stages of revolution. Both subsequent regimes were anxious to maintain
favorable power relations for their respective interests and merely sought to
eliminate the influence of the “other.”

This phenomenon can be seen clearly in the provisions of the 2012 and 2014
constitutions, which granted the executive with powers vaster than those in
most democratic regimes. In addition to heading the two military councils, the
President initially enjoyed an unlimited number of presidential terms in the
original constitution. While amended to two terms early in the process,'°® the
influence of the executive in the Judiciary and the Legislature has expanded
under Al-Sisi’s administration, rendering it even more oppressive than its pre-
decessors. The judiciary and the legislature are said to work hand in hand with
the executive in coordinated efforts to suppress civilian opposition through the
poorly-defined and expanded interpretations of legislation in a variety of
areas.’”” These provisions broaden the meaning of terms such as “counter-
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terrorism” to indicate almost any opposition to the executive, especially with
regard to the MB.*®

Notwithstanding the deep involvement of the army, Al-Sisi’s measures
guaranteed the support of large segments of the population, of the liberal elite
and the state’s dominant institutions, especially the judiciary. Al-Sisi became the
savior of the revolution in face of the fears from Al-Akhwana process, but sought
to distinguish himself from the old regime by facilitating his rise to power
through drafting a new more democratic constitution and general elections.!
These steps made fledgling institutions, in particular, the constitution, an
instrument for the maintenance of power relations rather than a document
establishing the relationship between the state and society.

In each administration’s executive, we witness one marked characteristic of
its ruling party — a lack of compromise. Together with the political culture of the
elite and the relative influence of the remaining institutions, we see that the
actions taken by the President not only failed to reflect this democratic ideal, but
institutionalized its absence. This institutionalization pushed it further along a
trajectory that was decidedly undemocratic.

The Constituent Assembly

If the exclusivity of the military and the executive can be characterized by its
lack of compromise, the exclusivity and behavior of the Constituent Assembly in
Egypt may best be characterized as the instrument of its endeavors. The exclu-
sivity of the Constituent Assembly was probably more apparent than any other
dynamic in the institutions of the transition.

With regard to CJD, it is important to note here the importance of timing and
order of the constitution-making process, whose consequences were further
exacerbated by the actions of the Constituent Assembly. The strength of the
MB in facilitating elections before the constitution-drafting process must not be
overlooked. This was, of course, motivated by its lack of compromise as it was
confident that as a result of its internal organizational cohesion and the frag-
mentation of the liberal opposition the initial elections would draw a larger
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number of MB supporters than it would secular voters.''® Early elections, as
predicted, enabled the MB to augment the new government and its institutions
in favor of its own interests. Like the actions of the executive and the military,
the power dynamics were set by political players in the NCA to preserve the
power of dominant parties vis-a-vis the opposition, and these dynamics did not
necessitate compromise.'

In each case, the NCA was dominated by the political party of the executive,
usually by the design of the executive itself. Morsi, in particular, made a number
of decisions with regard to Egypt’s Constitutional Assembly to influence its
power-sharing arrangement, as can be seen in the following discussion of the
judiciary. These resulted in continual withdrawals of opposition members, lead-
ing to greater imbalance in the NCA. Under Al-Sisi, this was also apparent. In the
2014 Constitution, Article 74 criminalized political parties formed on the basis of
religion, aiming to outlaw the MB, as an integral player in the political game,
shutting the door thereby on democratic deliberation and politics.'*?

Further, the rush to complete the constitution in order to secure favorable
terms for each side also demonstrated the parties’ attempts to utilize its lack of
representation—skirting its need for compromise in the Constitutional Assembly.
Constitutional Assembly members were similarly appointed based on their favor
to the existing power structure. Hence, the constitution drafted the week of
November 22, 2011, and the subsequent final constitution, were highly divisive
and caused a profound political and constitutional crisis in post-revolutionary

Egypt.

Judiciary

Since the beginning of the transition in 2012, the judiciary and executive
dynamic fluctuated between adversarial in Morsi’s administration, to unified
and supportive in Sisi’s regime.'”®> These changes do not reflect the institutions’
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dispositions toward democracy; rather, they reflect the oppositions’ respective
powers. In Morsi’s administration, the judiciary repeatedly attempted to block
the executive in drafting its constitution and in exacting revenge on the secular
opposition.'** During this time, the judiciary was diverse and was comprised of
several groups of courts — the Court of Cassation, the State Council, the Supreme
Administrative Court; and the Military Courts, including the State Security Court,
which addressed emergency laws or issues outside of the State’s regular jurisdic-
tion."" These divisions naturally led to political diffusion and thus were less
subject to Morsi’s coercion.'®

During Morsi’s regime, the judiciary’s actions were also not uniformly
aligned with the goals of the executive or the Constituent Assembly. This was
evidenced by the judiciary’s dissolution of parliament. Morsi’s response to such
opposition was striking. Attempting to curb the influence of the judiciary, he
proclaimed its support for the Mubarak regime and allied with other Islamist
parties to advocate for an earlier mandatory retirement of judges.'”” Morsi also
issued a series of decrees, including one in which he elevated the role of the
Constituent Assembly, excluding it from judicial oversight.’® Such a decision
facilitated cooperation between the judiciary and the army in order to block
what was conceived to be a threat to the autonomy of the state.

This explains the reason that in Al-Sisi’s administration, the judiciary
endorsed SCAF and its anti-Islamist orientation. Note, the military was con-
sidered integral to the state and lead to the endorsement of Al-Sisi’s exclusivist
and oppressive legislation. This dynamic was apparent in the passage and
interpretation of new legislation that curbed the rights and freedoms of oppo-
sition groups, not limited to the MB. While the 2014 Constitution afforded
Egyptians more personal and political rights, including state compliance
with all human rights accords, the scope of the existing laws concerning
terrorism was broadened to include all “actions aimed at damaging national
unity, natural resources, monuments, communication systems, the national
economy, or hindering the work of judicial bodies and diplomatic missions in

114 Id.

115 In Egypt, the Executive and the Judiciary Face off, Stratror, Nov. 15, 2012, available at
https://www.stratfor.com/sample/analysis/egypt-executive-and-judiciary-face.

116 Nathan Brown, The Battle Over Egypt’s Judiciary, CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE,
May 8, 2013, available at http://carnegieendowment.org/sada/2013/05/08/battle-over-egypt-s-
judiciary/hr4u.

117 Bassem Sabry, Eight Questions on ‘Purging’ of Egypt’s Judiciary, AL-MoniTor, Apr. 24, 2013,
available at http://www.al-monitor.com/pulse/originals/2013/04/eight-questions-purging-egyp
tian-judiciary.html.

118 INTERNATIONAL COMMISSION OF JURISTS, Supra note 65.


http://carnegieendowment.org/sada/2013/05/08/battle-over-egypt-s-judiciary/hr4u
http://carnegieendowment.org/sada/2013/05/08/battle-over-egypt-s-judiciary/hr4u
http://www.al-monitor.com/pulse/originals/2013/04/eight-questions-purging-egyptian-judiciary.html
http://www.al-monitor.com/pulse/originals/2013/04/eight-questions-purging-egyptian-judiciary.html

24 =—— law & Ethics of Human Rights DE GRUYTER

Egypt.”'" Sentencing became harsher, such as the sentencing of up to three
years’ imprisonment for criticizing public employees or members of the mili-
tary, and impeded any meaningful protest or the exercise of freedom of
speech.® In response to criticism raised against the judicial system after the
sentencing of 529 protestors following the murder of a police officer, Al-Sisi
responded, “[w]e will not intervene in judicial rulings ... The Egyptian judiciary
is independent. State institutions are untouchable, even if others could not
understand these rulings.”*

Culture

Egypt’s and Tunisia’s political culture and historical influences are vastly dis-
tinct; which leads many to deduce that these differences played an integral part
in the revolutions’ deeply divergent outcomes. Egypt’s historical illiberal poli-
tical culture, lack of democratic experience, and divisive religious orientations
provided little room for compromise between parties and their interests as they
lacked a common framework for moral or political compromise.

The Secular and Islamist Movements

Initially, the Egyptian revolution was a populist movement with no specific ideo-
logical orientation. During the uprising, all sectors of society were involved —
leftists, feminists, Islamists, Arab nationalists, and all social classes and educa-
tional backgrounds. However, the cracks began to show soon after Mubarak’s
downfall. It was clear that a united vision of Egypt was not shared by all.
Greatest of all were the differences between Islamists and liberals.'?

As a result of the revolution, the Islamic movement enjoyed greater con-
fidence and exploited the revolution as it emerged the most viable actor to lead
the transition. This prominence, however, was not necessarily the result of the
movement’s strengths a priori. The revolution itself helped to shape the political
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actors and their role in the transition, as it opened the political arena to new
actors. For the first time, the MB and Salafists founded official political parties
that competed for power with other secular parties.

However, providing Egypt’s Islamist parties with a central role in the new
government proved to be disastrous, and the revolution was reduced to a power
struggle between the elite and became disconnected with its initial resistance.'®
Although only a slight majority in the vote, the party enjoyed insuperable
prominence in each of the transitioning institutions, most notably the
Constitutional Assembly. The same could be said for Al-Sisi’s administration,
wherein secularists prevailed in each level of the transitioning government. This
prominence precluded the necessity for compromise.

Unlike supporters of the Arab cultural explanation for failed democratiza-
tion in the region, we do not support the contention that such power dynamics
are inherent in the Arab world. Egyptian and Tunisian Islamist parties played
demonstrably different roles in facilitating their respective transitions. Rather,
we argue that the structure of the institutions combined with the political culture
in each setting set the stage for each state’s necessity — or lack thereof — for
compromise. This is clearly evidenced by the motives and evolution of the
parties themselves which occupied different positions — the opposition and the
power elite — in the two subsequent administrations. For example, secularists in
Egypt greatly evolved between the initial revolution and Morsi and Al-Sisi’s
administrations, illustrating the impact of their place on the institutional and
cultural critical juncture. In an attempt to vie for power, many secularists
abandoned their prerevolutionary orientations in an attempt to circumvent the
MB’s domination.'®* This was evidenced by the willingness of some liberal forces
to forego democratic and populist principles that they had previously cham-
pioned in an attempt to curb Islamization of the state and, thus, preserve their
influence in the new regime. Those standing behind Al-Sisi’s measures against
the MB reflected their readiness to compromise with authoritarianism as long as
it opposed institutionalization of religion. Under Al-Sisi as the dominant poli-
tical party in each institution, it no longer needed to concede to the opposition.

Therefore, when we speak of culture in the context of the Arab Spring, it is
important to understand that this culture is a product of the political dynamics
of each context. More explicitly, when we speak of culture, we speak of political
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culture and parties’ propensity to compromise based on their political dynamics.
The dynamic, the lack of necessity to compromise by both Islamists and secu-
larists, was manifested in the 2012 and 2014 Constitutions, respectively and
solidified the path away from democratization. While both constitutions
declared Shari’a the main source of legislation and even referenced Al-Azhar,
the MB constitution emphasized the central role of the state in promoting
“morality, decency, and public order, as well as a high level of education and
religious and patriotic values, scientific truths, the Arab culture, and the histor-
ical and civilizational patrimony of the People.”’® This language, which was
omitted from the 2014 Constitution, raised fears among secular social forces,
since it reflected the elevated status of the “politics of the good” over the
“politics of the right.”'?® In contrast, any political activity based on religion or
any religious party was subsequently excluded under the 2014 version.'” The
inclusion of Article 2 in both versions illustrates that Al-Sisi’s constitution
sought not to separate religion and state, so much as exclude religious parties
from the political process, paving the road for new legislation banning parties
based on religion. This intent was also obvious by the fact that neither version
made any assertion of a civil state, civil values, or any balance between state
and religion.

Timing and CJD

This confluence of events — the centrality of Islamist parties in the former
regime, the marginalization of the secular movement, then the marginalization
of the MB under Al-Sisi, as well as the timing and order of the constitutional
process all reflect an interdependency between political and cultural forces at a
critical historical juncture, opening the door to institutional failure, and conse-
quently, closing the door on compromise - all which encouraged the army to
step in as the savior of the state, conceding democratization. The product of this
critical juncture — the constitution — locked in an inherent imbalance of power
between the central political parties and an exclusivist orientation under each
administration, barred development of a true democracy.
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Tunisia

The transfer of power and the progression of the transitional phases that have
taken place since the revolution reveal much about the power of constitutional-
ism in Tunisia and in particular, its level of compromise.'?® This compromise led
to a markedly efficient transition despite societal divisions, compared to that of
Egypt. In less than ten months, Tunisia moved from brutal authoritarian rule to
free, fair, and transparent elections.

On December 17, 2010, Mohamed Bouazizi’s self-immolation in protest against
police harassment and unemployment in Sidi Bouzid set off a series of riots and
protests across the country.’” Then President Ben Ali fled to Saudi Arabia, leaving
Prime Minister Mohamed Ghannouchi to take over.””® Amid continued protest for
more radical reform, Ghannouchi promised that elections would be held within
six months and that he would thereafter quit politics. This was deemed insuffi-
cient by the protesters, who returned to the streets on January 23, 2011.”! On
February 27, Ghannouchi resigned with all ministers who had served in Ben Ali’s
government and was replaced by Beji Caid Essebsi.!*?

On March 1, 2011, the Ennahda party was legalized.”®® This signaled the
inclusion of all parties with a serious following in the political system and in the
constitutional process to come. On October 23, 2011, the NCA was elected and
tasked with writing the new constitution and establishing an interim govern-
ment until elections could be held."** In the elections, the Ennahda party won 89
of the 217 seats — a much more balanced majority than that in Egypt.”*> The
balance of power within parliament and the moderate ideological worldview of
Ennahda’s leader, Rashid Al-Ghannouchi made compromise a necessity. Despite
the balance of power in parliament, violence erupted across Tunisia between
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Salafists, loyalists, secularists and the police.136 The following December, how-
ever, Ennahda was able to establish a governing coalition within the NCA led by
Ettakatol’s Mustapha Ben Jaafar.’*” Human rights activist, Monsif Marzuki was
elected president of the NCA and Ennahda’s Hamadi Jebali was sworn in as
prime minister.*®

Between December 2012 and June 2013, the NCA released a second, third,
and fourth draft of the constitution for public scrutiny’® During this time, the
NCA successfully facilitated a number of compromises between parties and
interests. Protests for women’s rights, for example, led to changes in the
August 2012 draft which referred to women as “complementary to men” and
brought about one of the most progressive and equitable provisions toward
women.*° Later, parties agreed that neither the president nor the prime minister
would have exclusive control over the executive.'*!

Despite these compromises, the transition faced a number of obstacles. In
February 2013, Ennahda adhered to its compromising stance on the new govern-
ment, leading Prime Minister Jebali to resign after the party rejected his propo-
sals for a government of technocrats following the murder of opposition leader
Chokri Belaid.’ In August, Mustapha Ben Jaafar suspended the NCA’s work as
it seemed the transition would collapse just as the constitution neared its
completion and concrete plans for new elections were being laid. Thereafter
Ghannuchi began discussions with opposition leaders to reach a compromise,
and in September, the Assembly was able to resume its work.'*?

Despite its power and influence up until this point, Ennahda agreed to hand
over power to a caretaker government tasked with organizing new elections in
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2014."** Amid widespread social unrest, the country’s first constitution was
passed in January 2014 and in December, Nidaa Tounes candidate, Beji Caid
Essebsi, won Tunisia’s first free presidential election.'*

Isolated cases of violence have sprung up over the course of 2015 and 2016;
Tunisian youth have also engaged in violent protests over unemployment and
under development. Heightened security and questionable policies raise concern
among many about the future of Tunisian democracy. However, it appears that
despite these concerns, the transition has resulted in a relatively stable, equi-
table, and compromising new government that continues to weather the post-
revolution storm.

Institutional Design

The impact of Tunisia’s former regime and its institutional arrangements on the
constitution-making process was less palpable than that in Egypt. Although
many of the players remained the same — for example, the Islamic movement
still played a significant role in the transition — their strategies were based less
on promoting their own exclusive interests and more on reaching a compromise
between different institutional and political players. From the initial stages
Ennahda clarified it readiness to advance a civic character of the state.'*® The
promotion of a civic state through compromise and negotiation, as opposed to
coercion used by the MB and secularist parties and the military’s intrusion in
politics, helped facilitate a comparatively more successful transition. The will-
ingness of Islamic parties to adopt a more conciliatory role in the transitioning
government was evidenced principally by its agreement to draft the constitution
from scratch.This in itself was initially a radical move designed to meet revolu-
tionary expectations and start anew the construction of a nation plagued by
autocracy and corruption. It also reflects a prominent feature in the literature on
successful constitution-making — the need for a complete dissociation from the
former regime.'"’
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Military

In Tunisia, the military did not govern or rule in the old and new regimes.*® In
fact, members of the military were forbidden to declare party affiliation or hold
public office.*® It is true that Ben Ali utilized security forces to maintain power
and enforce law and order; it is also true that the army was involved in
protecting public institutions during upheaval. However, the army did not lead
the toppling of the old regime or facilitate the rise of the new one."° Instead, it
remained neutral during the protests and did not seek to curb them. It sided
neither with secularists nor Islamists. With that, the army made it clear that
public order and state security were a red line that should not be crossed.'” The
army was able to stay on the side line because it was aware of the parties’
intentions to facilitate the transition process, avoid exclusive control of the state,
or allow society to deteriorate into civil war.

The military’s lack of centrality to the transition was reflected in the new
constitution, which assigns no special status to the armed forces. The military
submits to the executive’s authority, which is established by popular vote and
civil society.” The neutral role of the army during the transition was apparent
in the election of its officials following the revolution. The first elected president,
Munsif Al-Marzuki, one of the prominent figures in the Tunisian opposition,
declared several times that the state under civil leadership should compensate
the army for its limited role during the upheaval.”> According to Al-Marzuki, the
army was not granted the resources that enabled it to protect the land in the
post-revolution era. These declarations clearly demonstrate the constitutional
submission of the army to the elected civil leadership.>*

The relative distance between the military and the other institutions in the
transitioning state illustrates CJD in the same way Egypt’s did not. In Egypt, the
alignment of the military with the prevailing parties’ objectives bolstered the
strength of political players, who then lacked all incentive to compromise. The
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fact that elections were not held until after the constitution-making process in
Tunisia,™ coupled with the distance of the military from the party system,
ensured that no party was given deference or support.'®® The fact that neither
of the parties was sure of its ability to dominate the system made compromise
necessary. Tunisia’s military played no small part in ensuring this necessity. The
fact that this dynamic was enshrined into law in the new constitution solidified
the path to democracy and future shifts in power in subsequent elections.

Executive

From the very beginning of the transition, the executive was characterized as
responsive to public opinion and balanced with regard to its involvement in the
constitution-making process. The transitioning executive also rejected and pre-
vented the legacy of the former authoritarian regime from jeopardizing the
transition through balanced and non-retaliatory measures toward opposition
party membership. Furthermore, the interim government’s responsiveness to
public opinion helped it to maintain remnants of its revolutionary fervor and
ensured a marked differentiation between the new regime and the old. The
presence of active and strong civil organizations, which would have confronted
any attempt to hijack authority, was an important factor in facilitating compro-
mise and agreed transition.”’

This level of compromise and balance were first evidenced by
Ghannouchi’s, the head of Ennahda, decision to appoint 11 leading opposition
and civil society figures among its 23 ministers."”® By this time it was clear that
any idea Ghannouchi had for a gradual democratic transition through piecemeal
reform of the existing system could not form the basis of a new national
consensus and was, thus, unworkable. Acknowledging this fact and agreeing
to adapt to the demands of the public, show that Tunisia’s dedication to
institutional change was not merely lip service and that it was valid even so
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far as it reduced the ruling parties’ influence. This perception was also reflected
in Habib Essid’s government in January 2015.°

This level of conscientiousness by the executive was also reflected in the
Constitution. While the length of Tunisia’s presidential terms are five years
instead of Egypt’s four years, the Tunisian Constitution always limited presiden-
tial terms to two.’*° The division of labor between the president and the govern-
ment decentralizes power and enables horizontal authority to take control,
forcing all players in the political system to deliberate and reconcile.

The National Constituent Assembly

Scholars agree, almost unanimously, that the most supportive aspects of the
Tunisian transition can be attributed to the level of inclusiveness and compro-
mise in its representative institutions — namely the National Constituent
Assembly (NCA).'®' Tunisia’s interim government was much more representative
of its people than in Egypt — its Assembly included all political parties and its
level of inclusiveness was apparent from the beginning of the process. Unlike
Horowitz’s estimation of consociational constitution-making!®®> and Masoud et
al.’s treatment of Tunisia as “smarter” than Egypt,'®® we posit that this was a
result of the CJD. Tunisia’s NCA was substantially more balanced in terms of the
proportions of party representation in the transition. Compromise was a neces-
sity, as neither Islamists nor secularists had as advantageous a majority as in
Egypt.'®* In Egypt only a small percentage of voters turned out during Morsi’s
election,'® the percentage by which it won necessitated it exert its control over
shaping Egypt’s institutions to ensure that it retained power. This was neither a
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possibility nor was it an effective strategy in Tunisia, as elections occurred after
the constitution was drafted and such attempts to grab power could be coun-
tered in the coming election.

These elections were the first clear institutional test for the democratic
aspirations reflected in the Arab Spring.'®® For the first time, Tunisians had an
opportunity to choose, freely and democratically, their representatives and to
determine their own future.’®” The legal structures put in place for the elections
represented a triumph of democratic intention, facilitating a smooth transition of
power. The norms of civility — freedom, equality, and plurality — were woven
into both the constitutional process and construction, while retaining the role of
the state in curbing uncivil behaviors. As a result, this outcome was due largely
to the NCA’s commitment to inclusiveness and deliberation. From the time the
NCA was elected, its level of organization and disposition to future and present
institutional arrangements were clearly defined. Many scholars attribute this fact
to the planning which occurred years prior to the initial protests.'®® Likewise, the
NCA’s mission included a detailed and established timeline for the drafting of
the Constitution and an endorsed power-sharing arrangement among its mem-
bers.'® It included six sub-commissions with a division of labor for each section
of the constitution: the preamble; basic principles and constitutional amend-
ment provisions; rights and freedoms; legislative and executive powers and their
relationship; the ordinary, administrative, financial and constitutional judiciary;
constitutional bodies; and state, regional and local authorities.’”® The president
of the NCA and the six chairs of these sub-commissions formed a Joint
Committee for Coordinating and Drafting, which was responsible for reconciling
each component and draft.

Another notable characteristic of the NCA was its disposition toward trans-
parency. The NCA employed a detailed work plan and timeline that was
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inclusive of periods for deliberation and public scrutiny.’”* In Egypt, this process
was marred by disorganization and disruption by competing interests of the
secular elite, dominating MB and the strong role of state institutions, especially
the judiciary. These elements helped to structure and organize the NCA’s work
and increase its visibility, ensuring its accountability to the public.'”? The most
important feature of this dimension was that all issues were for open debate and
no end result was sought a priori by any party. Through the transition, the
provisional government passed legislation and issued decrees, while the High
Commission for Achieving the Goals of the Revolution served as the main
framework for parties, associations and prominent civil society actors.'”

The end result of Tunisia’s constitution-making process demonstrates the
relationship between its procedural and substantial dimensions, which afforded
the constitution special status and legitimacy. It reflected the ideals of the
revolution on the one hand and the need for a balance between the political
system and society on the other. The Constitution also reflected balance between
secular and Islamic forces, with parties’ equal submission to open and trans-
parent competition. Despite the fact that Article 1 declares that Islam is the
religion of the state, Article 2 asserts that the Tunisian state is a civil state.'”
This means that religion is separate from the state and that state institutions are
not responsible for the religious values of its citizens. Moreover, it indicates a
break from policies adopted by the old regime, which abolished religion from
the state and suppressed its presence in the public sphere.

Judiciary

One characteristic of the Tunisian transition and its constitution was its orienta-
tion toward justice. The Tunisian regime ensured transitional justice would be
employed in order to establish a clear distinction between the old and new
regimes and to make the process more conciliatory and inclusive.

The prosecution of former President Ben Ali was a testament to this fact. Ben
Ali was sentenced to prison twice — once in June 2011 for 35 years and again in
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June 2012 for life over the killing of protestors during the 2011 revolution.'”” In
contrast to the Egyptian transitional process, which was clearly retaliatory,
especially between Morsi's and Sisi’s administrations, Tunisia’s measures
against the former regime were more balanced. While Ben Ali’s political party
was banned from participating in the first set of elections, it was allowed to
organize and participate in future elections. This is in stark contrast to Egypt,
where Mubarak’s national party was banned and all religious parties were
declared illegal under Al-Sisi.

The Constitution’s orientation toward justice also reflected this balance as,
in contrast to Egypt, judicial review was not relegated to the authority of the
executive. While the executive enjoys judicial immunity, the judiciary was
considered independent; the law was considered the sole authority over its
functions.'”®All state institutions and political players, including the army, fall
under civil jurisdiction. Article 97 further asserts that both the judiciary, as an
institution, and the judges, as individuals, are to be independent.””” The judi-
ciary is to be protected from non-legal interference and any infringement would
be punishable under the law."”® The Tunisian Constitution also protects the
judiciary exclusively from the executive under Article 101, which prohibits
transfers between appointments without consent.’”® Unlike Egypt, it does not
include provisions specifying judges’ tenure. Morsi’s attempt to lower the man-
datory retirement age'®° to mitigate influence of Mubarak-era judges was one of
many sources of contention between the executive and the judiciary, something
which Tunisia did not face.

Culture

Tunisia’s ability to accommodate both Islamist and secular demands is a prime
example of the “twin tolerations”*®" and the inaccuracy of scholars’ claims that
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religion itself is incompatible with democracy. Philpott’s argument'®? on differ-

entiation, the manner religious and political authorities are related, political
theology, and shared ideas on legitimate political authority in religious bodies is
evident in Tunisia’s successful democratization process.

Following the revolution, conflict ensued among the political elite regarding
the nature of state and religion in the future democratic system. One of the main
concerns of the election discourse related to whether Ennahda intended to
transform Tunisia into a new theocracy.183 Secularists caricatured Ennahda,
fueling the public’s fears that it would enforce the wearing of the hejab, erode
women’s rights, and destroy the tourism industry by banning alcohol and
beachwear.'84

However, the writings and pronouncements of Ennahda leaders in the
decade preceding the 2010-11 uprisings indicated a deep engagement of the
Islamist project with concepts at the heart of liberal democracy. This involve-
ment was based on their adherence to the principles of electoral democracy and
the interpretation of Islamic law as the result of democratic legislation rather
than divine command. In Tunisia, secular liberals and Islamists were meeting
almost ten years prior to the fall of Ben Ali to strategize drafting the constitu-
tion.’® Changes in Ennahda’s political attitudes and the position of religion in
the public sphere during this time helped soften the parties’ initial distrust,
promoting a culture of compromise. After Ennahda came to power, these fears
subsided and the Islamist party was portrayed as integral to the democratization
process.

The decision of the drafters to keep Islam as its established religion also
helped to quell resistance among the public. Malika Zeghal describes it nicely:

Ennahda’s emphasis on democracy was also accompanied by a desire to keep established
religion at the heart of the polity, in continuity with the regimes of Bourguiba and Ben
Ali. This allowed the movement to speak of the state as a ‘civil state’... (dawla madaniyya)
that was nonetheless the guardian and the regulator of Islam .. at the center of
politics.'8¢
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Further, Ghanouchi noted,

We saw the benefits of democratic transition, not to mention that the first draft of the constitu-
tion is sufficient, culturally and legislatively. Therefore what is important is not the text... but
the soul and culture of the country. I lived in Britain for more than 20 years, which has no
constitution, however the culture and awareness and law governed the people.'®”

As Ennahda was also never a part of the former regime, cooperation was made
possible through mutual trust. At no point in the upheaval did the protestors
represent an “Islamic” or “secular” future. The sudden absence of institutiona-
lized politics made society ripe for change, allowing ideologically divergent
parties to unite around demands for a total rupture with the past. In fact,
catalysts of the initial revolution were related more to protestors’ discontent
over socioeconomic, rather than with ideological, issues.

Timing and CJD

National myth suggests that Tunisia’s population is endowed with a singularly
moderate, peace-loving, and consensus-oriented political culture that reflects
social homogeneity, a relatively non-violent path to independence and a high
degree of socio-economic modernization.'®® Some suggest that Tunisia’s suc-
cessful transition was due to a thoroughly institutionalized state, in large part
because of its long and well-entrenched constitutional history and French
colonial legacy.'®® While we agree that these elements had a significant impact
on the political culture of Tunisians, we argue that it is the totality of these
elements combined with the institutional dimension that precluded anything but
compromise that led to the CJD. While the new democracy continues to face
challenges raised by its less compromising constituency, five year later it
appears to still be weathering the storm.

Conclusion

The examination of the Tunisian and Egyptian transition processes demonstrate
that we cannot and should not “close the door” on Arab democratization based
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on pre-existing state structure, history, culture, and institutions. Rigid, catego-
rical variables cannot serve as predictors of long-term, viable democratization.
Changes in the Arab world are deeply rooted in the social, economic, and
political movements and dynamics that prompted them in the first place. As
these elements are also evolving, only a context-sensitive and non-deterministic
model - one that is open for change and takes political agency into considera-
tion- can explain the two divergent outcomes.

Critical junctures for democratization examines states’ unique combination
of cultural and institutional conditions at the time of the transition process that
either “opens” or “closes” the door to democratization. The two case studies
demonstrate that these conditions are not necessarily constant across different
states and transitional processes. Nonetheless, they are crucial to the resultant
level of compromise, which we argue is the main casual variable for democra-
tization arising from the critical juncture.

Constitution-making, as a microcosm of broader political processes, carries
the potential to regenerate social solidarity based on inclusive deliberation
between all stakeholders if it employs conciliatory civic approaches regarding
fundamental procedural, and substantive principles. The Egyptian and Tunisian
cases demonstrate that constitution-making can lead to democratic empower-
ment and nation-building if it reflects a broad consensus and compromise on the
forms and tools used to deliberate and settle issues. However, it could also set
the stage for institutionalizing exclusion. The theory of CJD explains whether the
first option or the second carries the greatest chances to unfold.

At the time of this writing, both Egypt and Tunisia face substantial obstacles
to viable democratization, including but not limited to internal political and
social unrest, as well as foreign and domestic terrorism. Only time will tell
whether the Tunisian and Egyptian trajectories will maintain their courses or if
these institutional and cultural elements will shift to form a new critical
juncture.



