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1. Introduction

The dire working conditions in sweatshops, particularly in developing states,
have been widely documented by critics of globalization. It is common knowledge
that basic labor standards, such as safety and health regulations, limitation on
weekly working hours, and prohibition on child labor, are often minimal or
nonexistent for many workers in the developing world, as demonstrated most
recently by the disasters in Bangladesh, Cambodia, and China." Despite the
increasing public attention paid to such disasters, the philosophical discussion on
global justice has yet to address directly and thoroughly the question of whether
ameliorating dire working conditions at the global level should be regarded as a
moral duty of humanitarian assistance or rather be considered a duty of justice.
The distinction between the two types of duties is important for two reasons. First,
while duties of justice are grounded in principles of justice that establish indi-
viduals’ rights, humanitarian duties (referred to sometimes also as charity duties
or duties of assistance) are not correlative to rights and are thus considered less
weighty. In other words, it can be argued that no rights are violated when actors
fail to fulfill their humanitarian duties. Second, the distinction bears practical
consequences. In contrast to humanitarian duties, duties of justice are regarded as
enforceable in the sense that third parties may be justified in applying sanctions
against those who default on them.’

Issues of global labor rights have not been ignored by philosophers and
social scientists. Rather than treating it as an issue warranting separate consid-
eration, the philosophical debate on global justice references workers’ rights
only in the context of the general discussion of whether principles of justice
should extend beyond the political boundaries of a sovereign nation-state.> Yet
theories in this debate rely, by and large, on abstract normative arguments sup-
porting either cosmopolitan or anti-cosmopolitan approaches, and tend to avoid
concrete analysis of practical problems stemming from increasing global eco-
nomic, political, environmental, and legal developments.* Most of these works
looked more generally at obligations of members of affluent societies toward the
global poor rather than specifically at the issue of how labor rights should be
addressed in the context of global justice. Some exceptional recent studies (e.g.,
by Christian Barry and Sanjay Reddy and by Iris Young®) have attempted to
bridge the gap between the normative discussion on global justice and the
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empirical reality of international labor by proposing political and institutional
reforms to contend with violations of labor rights, particularly in the developing
world. These works, however, tend to ignore the existing legal rules and regu-
lations that underpin the contemporary international labor market.® Alternatively,
issues of labor standards at the global level have been addressed by economists
and labor law experts. Yet most of the relevant studies have endeavored to
improve the understanding of the existing economic and legal reality, and have
little to say about the moral obligations of individuals and institutions toward
workers outside the former’s nation-state.’

The purpose of this article is to address this theoretical lacuna and analyze the
field of global labor as a sphere of justice deserving of independent consideration.
Its contribution to the global justice debate is twofold. First, by concretizing the
discussion around the economic, political, and legal reality of global labor, we
seek to overcome the theoretical cul-de-sac reached by the adherence to abstract
cosmopolitan and anti-cosmopolitan argumentations.® Our discussion provides a
normative justification for a cosmopolitan approach to global labor rights, arguing
that a minimum level of labor standards in global production chains should be
regarded as a matter of justice rather than solely humanitarian assistance based on
compassion. The analysis rests on the premise that questions regarding the scope
of justice—whether they should be limited to the boundaries of the nation-state or
extend beyond state borders—should be deliberated in reference to the specific
area of rights under consideration. In other words, while labor standards are
central to addressing problems of global poverty,” obligations under principles of
global justice in the case of labor may differ fundamentally from their application
in other areas, such as health or hunger, and may be grounded on fundamentally
different types of justification.

Second, the article proposes an innovative methodological approach to
issues of global justice, based on a three-stage interpretation of concrete social
and economic aspects of globalization. Our argument in support of global labor
rights as duties of justice rests on a critical interpretation of the social practice
of labor in this global era. By social practice of labor we mean the rules and
regulations that govern labor relations between employers and employees, as
they have developed over the past two centuries since the beginning of the
Industrial Revolution. The methodology of critical interpretation stems from a
practice-dependent conception of justice, under which principles of justice
should be derived from the practice they presume to regulate.'® This approach is
usually adopted by advocates of anti-cosmopolitanism, who maintain that a
shared practice, understood in terms of national or political affiliation (i.e., the
state), is a necessary condition for applying principles of justice.!! Our analysis
of labor as a social practice, however, weighs in favor of a cosmopolitan
approach. Our central claim is that the various legal and political mechanisms
that helped balance the power asymmetry between employers and employees in
the nation-state era have been eroded in the age of globalization. As transna-
tional chains of production expanded beyond the territory of the state, the norms
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and regulations that constituted the practice of labor in the pre-globalization era
ceased to achieve their central aim, namely to ensure workers a life in dignity.
International capitalism has been understood as one of the main roots to labor’s
problems since the Industrial Revolution'?; however, the new global economic
conditions, we argue, have exacerbated the exploitative nature of labor relations
within the global labor market' and constituted what John Rawls termed “con-
ditions of background injustice.”'* This exploitation mandates the establishment
of new legal and institutional tools to regulate working conditions within
complex transnational chains of production.

We begin our discussion by situating our argument within the contemporary
global justice debate and the theoretical framework of the practice-dependent
approach. The three stages of critical interpretation of the practice of labor are
then presented in Part II1,'5 followed, in Part IV, by some general guidelines that
we propose in designing new rules and institutions for a global practice of labor.
Part V concludes with suggestions for further conceptual and empirical investi-
gation to advance our understanding of how labor is practiced in the global era and
the normative implications of this practice.

II. The Global Justice Debate and Practice-Dependence Theories

Since it first emerged in the 1980s, the philosophical debate on global
justice has centered on the question of extending principles of justice beyond
state borders and whether they should be confined to the political boundaries of
the sovereign nation-state. At the risk of oversimplification, the positions in this
debate can be divided into two main competing approaches: the cosmopolitan
approach and the anti-cosmopolitan approach. These differ mainly in the weight
that each assigns to one’s obligations toward fellow citizens as opposed to obli-
gations toward individuals in other states.'® Cosmopolitan theories rest either on
institutional arguments, that the emerging supranational institutional structure
provides a sufficient common political and economic framework for implement-
ing principles of justice,'”” or on moral interpersonal arguments, that the
overarching, guiding moral principle in matters of distributive justice is the
concern for each person’s welfare and dignity irrespective of his/her nationality,
citizenship, or residence.'”® In contrast, proponents of anti-cosmopolitanism
make one of two claims: either they maintain that a shared national affiliation
that underpins the state’s political framework is a necessary condition for apply-
ing principles of justice, since national membership entails special moral obli-
gations or “common sympathies,” in Mill’s words,” toward our fellow
countrymen®; or else they take an institutional perspective, insisting that prin-
ciples of justice can only be implemented under conditions of clear sovereignty
capable of enforcing policies determined democratically, and that despite the
growing reality of globalization such conditions exist at present only in the
framework of the nation-state.”'
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In recent years, the theoretical discussion on the scope of justice seems to
have reached a dead end.” Moreover, criticism of the global justice debate is
increasingly being voiced, arguing that in focusing on highly abstract philo-
sophical argumentations, most theories fail to provide useful insights into the
morality of existing institutional arrangements and social practices.® Partly in
response to this criticism, a methodological debate has opened up, cutting across
the cosmopolitan and anti-cosmopolitan camps, between a practice-dependent,
or relational, approach and a practice-independent, or non-relational, approach
to distributive justice.** Non-relational theories (practice-independent theories)
reject the notion that principles of justice depend on practice-mediated relations
between individuals. Proponents of this stance argue that principles of justice
exist independently of shared practices, and they do not presuppose shared
common institutions or involvement in certain unique cultural interactions or
participation in shared institutions. Furthermore, the non-relational approach
derives principles of justice from comprehensive moral theories that view
human beings as the source of moral concern, as subjects of justice relation-
ships.> These principles apply to all human beings, per se, and are not contin-
gent on any particular practice or institution.

In contrast, under relational (practice-dependent) conceptions of justice,
principles of justice cannot be articulated and justified independently of the
practice they presume to regulate.® In Sangiovanni’s words, “the practice
mediated relations in which individuals stand condition the content, scope, and
justification of those principles. Relational accounts vary regarding both
which relations condition the content, scope, and justification of those principles
as well as how they do so.’*" Relational theories do not restrict themselves to
only relationships among people who participate in a common practice in the
strict sense. Relationships between individuals that give rise to duties of justice
can be based also on social, political, or institutional relationships.”® All rela-
tional theories “share the idea that principles of distributed justice cannot be
formulated or justified independently of the practices that they are intended to
regulate.””

Ironically, despite the recent resurgence of writing on practice-dependent
theories, social practices themselves have been the subject of little analysis. Most
work adopting a relational or practice-dependent approach tends to focus on
relations that arise from sharing a common culture or common identity or partici-
pating in certain institutions. In contrast, our analysis, relating to the sphere of
labor, shifts the focus to the idea of social practice.*® Social practice is defined by
Rawls as a “form of activity specified by a system of rules that defines offices,
roles, moves, penalties, defenses, and so on, and that gives the activity its struc-
ture.”¥! We use the term “social practice” in the sphere of labor to refer to formal
and informal rules, and institutions that regulate labor relations at the national and
supranational levels.*® In the following part, we propose an interpretation of the
social practice of labor that leads, in our view, to cosmopolitan conclusions and
justifies extending the scope of justice beyond state borders.
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III. Interpreting Labor as a Social Practice

The interpretation of labor as a social practice consists of three stages. In the
first, or pre-interpretive, stage, we identify the contours of the practice of labor,
namely the rules that govern the relationship between employees and their
employers. These contours are ambiguous to begin with, as the definition of
categories, such as “employee” and “employer,” is inherently controversial. More-
over, as we show in the later stages of the interpretation, these ambiguities have
been exacerbated in the global era and have generated new dimensions of unjust
labor conditions. The second stage of our interpretation presents the aim and
justifications of the practice of labor from the perspective of those who take part
in the practice, as well as their expression in national and international moral and
legal norms. In other words, we present the commonly perceived aims of labor
norms and regulations, as well as how they evolved during the nation-state era,
mainly in developed states.® The final, post-interpretive stage is the critical one.
Here we analyze the growing challenges to realizing the practice’s aims, as
identified in the second interpretive stage. Our critical interpretation of the prac-
tice of labor at this point focuses on transformations in the practice of labor
resulting from recent globalization processes, in particular the expansion of labor
relations beyond the nation-state borders through global chains of production,
outsourcing, and other changes in the global labor market.

While inspired by Ronald Dworkin’s interpretive framework,** our investi-
gation differs in the distinctions we make between the second and third stages of
interpretation. Whereas the aims of the practice are delineated in the second stage
of interpretation on the basis of how labor was regulated during the nation-state
era, the third stage focuses on the empirical reality of labor in the global era. We
further elaborate on this distinction below.

A. Pre-interpretive Stage: The Contours of Labor

The social practice of labor encompasses relations between employers and
employees and the rules governing these relations, rules that emerged over the last
two centuries. In the eighteenth century, employment contracts and aspirations for
freedom of employment replaced feudalism, guilds, and servanthood as the basis
for the regulation of the labor market. Labor norms and regulations developed as
industrialization expanded through the nineteenth century and evolved into the
establishment of the welfare state in the mid-twentieth century. As a result, today’s
labor relations at the state level are governed by legal rules stemming from various
legal sources, such as constitutional provisions, legislation, executive directives,
court decisions, customs, rules established in collective agreements that result
from collective employer and employee negotiations, and contractual agreements
agreed upon by individual employers and employees. At the supranational level,
various types of organizations generate and regulate the practice of labor; these
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include international organizations (e.g., the United Nations [UN] and the Inter-
national Labor Organization [ILO]), and more recently regional supranational
entities and agreements (e.g., the European Union [EU]), and nongovernmental
organizations (e.g., the Fair Labor Association [FLA] and the Workers Rights
Consortium [WRC]). In addition, labor relations are governed by regional and
international framework agreements, reached by global and regional workers
unions and transnational corporations (TNCs), as well as by voluntary corporate
social responsibility codes, and multilateral, bilateral, and unilateral arrangements
linking trade and labor.*

The contours of the practice of labor are not unambiguous, with certain open
questions such as the perpetual issue of who should be considered an “employee”
and/or who an “employer.”® This particular matter is crucial as it impacts
decisively who is protected by employment contract regulations.’” As defined in
most national labor law, typical labor relations involve subordinate contractual
relations and a worker’s labor in exchange for wages. Yet, in recent decades, legal
definitions of employees/employers have become increasingly blurry due to
various economic developments, such as decentralization of production, labor
externalization, as well as the emergence of new patterns of work (e.g., freelance
workers) and labor intermediates (e.g., manpower agencies, contractors, and sub-
contractors). This ambiguity in the definition of labor relations was addressed by
labor law regulations, which attempted to perfect objective classifications and
criteria for ascertaining labor contracts.*®

We will return to this point in the context of the third interpretive stage, below,
when we discuss the way in which the increasing “defocusing of labor relations”
in the global era has impeded the protection of workers’ rights using legal means.*

B. The Interpretive Stage: Aims, Justifications, and Methods of the Practice
of Labor

The second stage of our interpretative framework inquires into the objectives
and justifications of the practice of labor and the possible reasons why its partici-
pants affirm its basic rules, procedures, and standards. We also discuss why and
how these participants arrange their affairs to achieve the aims of the practice.

i. Aims of Labor: Life in Dignity

A variety of goals underlie the norms and regulations of labor in the modern
capitalist state.*” At the highest level of generalization, however, taking the prac-
tice as a whole, one of labor law’s fundamental aspirations is to reduce the
commodification of labor relations in order to guarantee life in dignity for all
workers. According to Sinzheimer, “To uphold human dignity is the special task
of labor law [...] it brings into being a ‘real humanity,” that is much more than
some mere ideological humanism.”*' This idea is also expressed in the dictum
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“labor is not a commodity and not a commerce clause,” which was incorporated
into the Versailles Treaty as well as the 1946 ILO Declaration.** In contrast to
other types of economic exchanges, the exchange that characterizes the labor
market is unique in that the object being sold (labor skills) cannot be separated
from the subject selling his/her skills (the worker). If the body and personality of
the worker are inseparable from the skills he/she is selling in return for a wage
income, and if the notion that every person deserves dignity is universally shared,
then every worker must be treated with dignity.

What constitutes life in dignity is an issue that has been the subject of intense
dispute among moral and political philosophers.* The topic was particularly
controversial in the context of labor.** Regardless, the twentieth century has
witnessed the emergence of worldwide consensus on a minimal standard of labor
rights intended to satisfy the aim of life in dignity for all workers. Despite great
variation in how welfare and labor regimes have evolved in different modern
industrial democracies,* the majority of states in the world recognize today the
need to legally anchor fundamental labor norms and rights. This recognition is
manifested in several key documents of international human rights law, including
the Universal Declaration of Human Rights, International Convention on Civil and
Political Rights, International Covenant on Economic, Social and Cultural Rights,
International Labor Organization Declaration on Fundamental Principles and
Rights of Work, and UN Global Compact. It is also reflected in the growing
similarities between normative commitments regulated at the national level. One
of the clear expressions of the global consensus on minimal labor standards that
guarantees workers’ life in dignity is the 1998 ILO Declaration on Fundamental
Principles and Rights of Work. This document defines four core basic labor rights,
namely protection against all forms of forced or compulsory labor, effective
prohibition of child labor, freedom from discrimination in respect to employment
and occupation, and the guarantee of freedom of association and the right to
collective bargaining. In 2008, the ILO Declaration on Social Justice for Fair
Globalization expanded this to include three additional strategic objectives to be
adopted by member states: promoting access for all to freely chosen employment;
developing measures of social security and labor protection, such as basic health-
care (e.g., maternity leave), safety regulations at work, and minimum wage; and
promoting social dialogue among workers, employers, and the state.*

At the national level, the consensus is reflected in the fact that a significant
majority of the labor standards legislated in 190 different countries guarantee
comparable basic norms, such as a weekly day of rest, paid sick leave, paid annual
leave, and a wage premium for mandatory overtime.*’ Clearly not all states live up
to their international legal commitments, nor do they always enforce existing
national labor laws. Nevertheless, the overlap in basic labor regulations is clear
evidence of a cross-cultural and cross-economic developmental accord on the
minimal labor standards essential for ensuring decent working conditions.

Yet, despite this international declarative consensus on universal labor stan-
dards, existing labor laws often do not guarantee life in dignity, even in developed
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states. Such is the situation of the “working poor”—a large group of workers who
are deprived of the minimal income that would allow them a life in dignity.*® We
do not identify the international consensus of labor standards as sufficient guar-
antee for life in dignity, but for the purpose of this article we regard international
labor norms as a necessary condition for such a life.

ii. Balancing Asymmetrical Power Relations and Preventing Exploitation

The labor market in a capitalist system, where scarcity of jobs is a common
reality, is characterized by asymmetry in bargaining power between employers
and employees.* Under such conditions, an individual worker is often compelled
to accept the terms of employment contract dictated by the employer, since any
objection may lead to his/her loss of employment. From the worker’s perspective,
unemployment means a lack of the means of subsistence. It also means the failure
to secure other advantages usually associated with work, such as social status and
a source of identity, and various psychological benefits. The power asymmetry in
employment relations extends beyond the pre-contractual stage and is manifested
throughout the period of work relations. For example, workplaces are typically
organized hierarchically, featuring an unequal distribution of knowledge, exper-
tise, and power between employers and employees.

In an unregulated labor market, this structural asymmetry in bargaining power
between employers and employees generates labor contracts that are inherently
exploitative. Exploitation in labor relations occurs at both a substantive and a
procedural level. Accordingly, preventing the emergence of such relations requires
both substantive and procedural regulatory measures.

A substantive definition of exploitation usually addresses the disparity between
the return that a laborer receives for the contribution of labor and the value that
he/she adds to the end product or service. In modern complex economies, such an
outcome-based conception of exploitation is difficult to measure, partly because the
total output of labor is usually the result of various types of contributions made by
many members of the society. National legal norms, therefore, do not adopt a
comprehensive outcome-based conception of exploitation. Rather, a sufficien-
tarian approach is taken in defining exploitation in the practice of labor. Namely,
under this definition, a threshold of employment conditions is set, expressed in
protective labor regulations. From this minimalistic perspective, employment
relations that fail to meet the protective threshold are to be considered exploitative.*

From a procedural perspective, exploitative relations exist when one person
takes advantage of another person’s bargaining weakness due to the latter’s state
of desperate neediness. This is considered exploitation because the exploiter
derives a benefit from the exploited person’s “difficulty in advancing her interests
in interactions in which both participate, in a process that shows inadequate regard
for the equal moral importance of her interests and her capacity for choice.”!
Under this conception, exploitation may occur even if the exploited person ben-
efits as a result of the interaction with the exploiter.’”” Thus, an employment
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contract is considered exploitative if the worker’s ability to bargain and object to
the contract terms was limited during the negotiation phase. This limitation often
stems from the power asymmetry between the worker and employer, and is
common in negotiations that occur on an individual rather than collective basis.
From this procedural point of view, employment contracts may thus be regarded
as exploitative even if they benefit the workers.

Regulations that guarantee freedom of association, the right to collective
bargaining, and the right to strike are among the instruments intended to correct
the unequal balance of power between employers and workers, and in this context
to protect from exploitative relationships in the procedural sense.™ The presence
of labor unions in the workplace is instrumental to the enforcement of workers’
rights, with empirical evidence indicating that collective agreements tend to guar-
antee better working conditions than individual labor contracts.**

Overall, the state has played a central role in undermining both substantive
and procedural exploitation and promoting justice in the labor market by enacting
and enforcing minimum standards of working conditions for employers to satisfy
(regarding, e.g., limits on working hours, safety standards, minimum wages, and
holiday and sick leave).” In so doing, the state in fact has taken a stance of legal
paternalism toward workers and recognized them as a status, by imposing limi-
tations on their freedom of contract so as to guarantee them a minimum of
inalienable labor rights.’ This process began with the first English Factory Act
(1802), which set the workday of pauper apprentices at twelve hours and forbade
night work.”” Since then, legislatures in industrialized countries have gradually
expanded the scope and requirements of labor standards.

Another central legal mechanism developed in most Western countries to
contend with the problem of substantive exploitation in labor relations is the
classification of labor contracts under the unique category of “relational con-
tracts.” In contrast to neoclassical contracts, whose aim is to advance the self-
interests of the parties, relational contracts seek to promote cooperative social
behavior. Relational contracts regulate long-term relations rather than insular
interactions and are characterized by a heightened level of mutual responsibility
between employers and employees. Accordingly, labor contracts in most states set
out the relations between employer and employee in a way that requires them to
behave in good faith and fairly to one another. Moreover, the long-term nature of
labor relations means that the full terms of labor contracts cannot be completely
defined in advance, and therefore it may well be that certain changes will be made
to the contract without dissolving it all together.

From a normative perspective, the legal category of relational contracts
acknowledges a specific type of relations between employers and employees
beyond the commitments that characterize a one-time interaction involving an
exchange of goods and services for money. Labor law thus recognizes labor
relations as instituting a type of association that generates mutual commitments
and normative duties between its participants. From this perspective, associations
based on a shared practice of labor may imply “associative duties” from the same
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category of duties usually mentioned in the context of nation or state membership.
In other words, labor relations institute associative duties between participants in
the labor practice.® To clarify, we are not referring here necessarily to labor
unions, where membership in the association requires a formal act of registration.
Rather, by association based on a shared practice of labor we mean workers and
employers who are associated through a joint project that involves work.

In sum, in contrast to the Marxist approach that perceives employer—employee
relations as structurally exploitative and seeks the total elimination of the capitalist
system, modern labor law strives to balance the inherent asymmetry in these power
relations as well as guarantee a minimum standard of life in dignity for workers. As
such, the legal norms and regulations governing the practice of labor are grounded
on the assumption that state intervention can balance this asymmetry and prevent
unacceptable conditions of work through using legal and political tools.*

The practice of labor described above evolved, by and large, during the
nation-state era and relates to a labor market that generally functions within state
boundaries. However, economic globalization over the past three decades has
generated new conditions of exploitation that cannot be addressed by the traditional
practice of labor described above.® In our presentation of the next, final, stage of
interpretation, we argue that in the current global reality, the existing state-based
institutional and regulatory arrangements cannot achieve the aims and purposes of
the practice of labor as described in the first and second stages of interpretation.

C. Post-Interpretive Stage: Critical Analysis of Labor in the Global Era

Two of the global transformations that have most significantly intensified the
challenges faced in the practice of labor are the emergence and growth of new
actors in the global labor market—TNCs—and the increasing complexity of
production chains. The term “production chain” is generally used in reference to
a network of businesses collectively cooperating to achieve the procurement,
manufacture, and distribution of a family of related products.®' It encompasses all
actors who participate in the endeavor to bring a product to the marketplace,
including manufacturers and distributors. Global production chains are most
common in the apparel and toy industries, but have become increasingly more
prevalent in other industries, such as electronics. These TNCs could, conceivably
and under certain conditions, become the driving force behind a “race to the top”
in labor standards, harnessing the power of the market to improve labor condi-
tions,®” so that enhancing international trade becomes a tool for development.
However, these conditions have yet to materialize in most developing countries.*

The unprecedented growth of global trade and the increased global compe-
tition over capital and jobs in the last four decades has revived the debate as to the
relationship between international trade and labor standards. Whereas in the past
the Global North produced high value-added production and the Global South
supplied mostly raw materials and low value-added production, currently the
South competes directly in high value-added production. Low labor costs and
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harsh limitations on core labor rights, in particular the restrictive policies on
worker organization, have allegedly given the Global South a comparative advan-
tage, setting labor costs at the heart of the debate on international trade.®* Although
the academic debate over the validity of the “comparative advantage” paradigm
continues,” certain sectors, such as the textile industry, have witnessed a clear
movement of production from the North to the South, a trend that intensified when
protectionist trade measures, such as quotas, could no longer be maintained.
Furthermore, as further discussed below, the International Monetary Fund (IMF)
and World Bank brought significant pressure on developing countries to adopt
policies of structural adjustment and market deregulation, including in the labor
market. This pressure, coupled with the imbalance in power between certain TNCs
and the weakest developing states, generated in certain sectors either a “race to the
bottom” or “regulatory chill” in labor standards. This reality set the conditions
wherein workers who reside in developing countries sell their labor power very
cheaply in order to produce products and services for TNCs located mostly in
developed states.

TNCs are the main benefactors of this type of labor practice, indirectly
employing many production workers in sweatshops under devastating conditions,
working unlimited hours, and lacking minimum safety and health standards.® The
horrific labor conditions of workers, particularly women, in sweatshops in devel-
oping countries have been widely documented and acknowledged.”’” In many
cases, even full compliance with the low labor standards set in developing states
does not ensure workers adequate living conditions.®® Moreover, local producers
and factory owners in these states commonly disregard the inadequate legal
protections because the enforcement mechanisms are often ineffective. Even
when, in absolute terms, the labor conditions of workers employed by factories
that are part of a production or supply chain are preferable to the horrendous
conditions they endured in agriculture, this does not, as will be explained below,
alter the exploitative nature of the relations.

The exploitative nature inherent to labor relations became evident in the
global era due to the limited scope of national regulations that do not apply beyond
state borders.”” As noted above, in an unregulated labor market, labor relations
may be exploitative because of the bargaining power asymmetry between employ-
ers and employees. This asymmetry is exacerbated in the global labor market by
the inability of existing legal means to adequately capture and effectively regulate
transnational production chains. To be clear, national labor laws in the pre-
globalization era were not meant to protect workers outside national borders.
However, we argue in this article that the changing nature of production has
created the problem of the de-territorialization of labor, law and hence the need for
the expansion of labor protection to workers beyond state territory. The problem
is particularly salient in the labor relations that have been developed by TNCs.

The deficiency of international and national labor law allows TNCs, which
are based in developed states, to exploit cheap labor force in developing countries
without directly employing the workers. From a legal point of view, TNCs are
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connected to workers who produce their products through contractual obligations
within the global production chains rather than through employment contracts.
Legally, TNCs are not considered the “employers” of these workers and are thus
not considered responsible, in the eyes of the law, for the workers’ labor condi-
tions or well-being. Local workers in global production chains are often employed
indirectly by manpower agencies or have the legal status of self-employed despite
their economic dependence on the supplier. For example, in the apparel industry,
women are required to produce sections of future assembled clothing in their
homes, and thus are regarded as self-employed and not employees of the subcon-
tractors who sell the products to the brands.

Some proponents of the existing global labor arrangements recognize the
severity of labor conditions for many workers in developing countries but refrain
from assigning actors outside these countries any moral duty to improve the
conditions. Two claims are commonly raised in defense of the lack of such action.
First, workers who work in demeaning sweatshop conditions have agreed to do so
voluntarily; no one has forced them to accept these terms of employment.”™
Moreover, given the meager alternatives to workers in developing countries, they
in fact benefit from the employment opportunities created by the global expansion
of manufacturing. Second, many advocates of globalization argue that the dire
working conditions in developing countries are the unfortunate yet unavoidable
consequences of a free market economy, and any attempt to control this will result
in lower growth rates in the developing world, reduced business investments, and
greater unemployment in these countries.”"

The problem with these two arguments is that they tell only part of the story.

In reply to the first claim, one could argue that exploitation may occur despite
the apparent voluntary consent of workers to terms of employment that fail to
ensure them a life in dignity. As discussed above, the fact that workers may benefit
from their work arrangements, compared with their alternatives (e.g., unemploy-
ment or worse working conditions offered by local employers), does not diminish
the exploitative nature of labor relations. This is because exploitation, in the
procedural sense, occurs when the employer takes advantage of the worker’s
bargaining weakness, regardless of the benefits he/she may obtain as a result of the
work agreement. As Richard Miller contends, “to derive benefits from another’s
bargaining weakness through an arrangement that is stultifying is only compatible
with adequate respect for her interests and capacity for choice on account of
special, exclusionary reasons.”’* These reasons do not include “voluntary consent
by employees and her improvements as compared with opportunities available to
her.””?

The procedural exploitation of workers in the global labor market is even
more acute when the asymmetry in negotiating power between employers and
employees has a geographic dimension. The disadvantage of workers in the
developing world is structural. As economist Prakash Sethi has argued, standard
trade theory requires that both capital and labor have maximum mobility to allow
equitable distribution of benefits from free trade, so that each side can maximize
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the reward from its efforts. While TNCs currently enjoy all of the advantages of
moving capital between different sectors and nations to maximize their return on
investment, workers lack such mobility. Workers cannot migrate easily, if at all, to
countries with labor shortages, and consequentially they are prevented from elimi-
nating inefficiencies in the labor market.” According to Sethi, “the imbalance
between the mobility of capital and goods and the immobility of labor are more
characteristic of neomercantilism than of truly free markets. TNCs use both the
fact and threat of capital mobility to extract maximum productivity gains from
cheap and abundant labor. The control of overseas markets provides the TNCs
with monopoly-like power, which they use on local manufacturers to extract the
lowest prices possible and thus put extreme downward pressure on local wage
rates. Local manufacturers, in their turn, cooperate among themselves by not
competing for workers on the basis of higher wages—a situation that is easily
maintained because of abundant labor.””

Sethi’s analysis concerning the limited mobility of workers in the interna-
tional economic structure suggests that a complete understanding of the exploit-
ative nature of labor relations in the global era must take into account not only
exploitation of workers that occurs at the interactional level—that is, exploitative
relationship between the various actors in transnational production chains—but
also the exploitative conditions of workers in developing countries that occur at
the institutional level—namely, the exploitation that stems from unequal global
trade and investment framework agreements shaped by intergovernmental nego-
tiations between developing and developed countries.

At the institutional level, globalization has generated exploitative relation-
ships, where developed countries exploit developing countries through an inter-
national institutional framework and intergovernmental agreements regulated by
the World Trade Organization (WTO), General Agreements of Tariffs and Trade
(GATT), IMF, World Bank, and others. The imbalance in international trade
regulation is particularly striking. Following the failure to establish an interna-
tional trade organization in the framework of the Breton Woods agreements,
multilateral trade agreements were negotiated in the framework of GATT in 1947.
The absence of most developing countries from the 1947 negotiations has enabled
developed countries to perpetuate a trading system that favors their interests.”
Another prime example of institutional-level exploitation can be found in the
Uruguay Round, which led to the establishment of the WTO. During the nego-
tiations, between 1981 and 1994, major developing countries took advantage of
developing states’ urgent need for access to developed markets, and used threats
of exclusion and discrimination among other “bullying” methods to achieve a
trade regime that benefits the developed states” markets.”” According to critics, the
WTO prohibits what could be seen as infant industries’ promotional tools, such as
tariffs and subsidies; this policy is considered, by many, to be detrimental to the
developing countries, as such measures are seen as appropriate to their stage of
development.”® While economists agree that enhancing free trade could promote
development,” many deem the particular set of norms currently in place as unfair,
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skewed in favor of the developed world, and in need of reform.*® The IMF and
World Bank, for example, are two of the most prominent international institutions
designed in Bretton Woods to bring about the new economic world order by
lending and investing in developing countries, yet they have been subject to
criticism for making loans and investments conditional on the adoption of uniform
economic policies, known as the “Washington Consensus.”' These policies,
which called, among other things, for the limitation of the role of the state in the
economic and social sphere, privatization of public enterprises, and the reduction
of social services, did not take into account the particular social and economic
circumstances of the developing states in which the policies were implemented.
There is evidence to suggest that after several decades of globalization, regional
inequality is on the rise, and the income gap between the richest and poorest
countries widening.®?

In sum, the three stages of interpretation discussed above expose how various
legal and political means that helped balance the power asymmetry between
employers and employee in the nation-state era have eroded in the era of global-
ization. As the practice of labor expanded beyond the borders of the state, labor
norms and regulations that constituted the practice of labor in the pre-
globalization era failed to achieve the central aim of the practice—namely, to
secure for workers a life in dignity. In the next part, we present the normative
implications of this failure to realize the aims of the practice of labor in the global
economy, and argue that advancing workers’ rights outside state borders should be
regarded as a duty of justice.

IV. New Institutional Arrangements as a Duty of Justice

The failure to realize the aims of the practice of labor in the global era, at both
the interactional and institutional levels, can be described as constituting condi-
tions of “background injustice,” a term first coined by John Rawls and which has
recently begun to emerge as part of the global justice discourse. By background
injustice, Rawls meant the absence of just rules as well as political and social
institutions that constrain people’s decisions and actions. In the absence of a “just
background,” the accumulated results of many separate and fair agreements
between individuals can, over the course of time, lead to a situation whereby
conditions of free and fair agreements no longer hold.®* This may be due to social
trends and historical contingencies. Rawls limited the scope of principles of
justice only to the state level, namely to those people who live under the same
basic structure. However, in recent separate publications, Miriam Ronzoni and
Arash Abizadeh relied on Rawls’s underlying assumptions to derive cosmopolitan
conclusions, arguing that the existence of background injustice at the global level
mandates the establishment of institutions and rules that correct the unjust reality.
According to Ronzoni, if problems of background injustice arise at the global
level, we have a duty to alter the global institutional structure in order to end the
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conditions of injustice. Some of these institutions may be completely new and
different from the institutional arrangements that characterized the basic structure
of the nation-state, yet they do not necessarily need to constitute a world state.®*
Abizadeh reached a similar, concurring conclusion based on his analysis of
Rawls’s notion of “fair terms of cooperation.” According to Abizadeh, when a
group of individuals are engaged in a mutually advantageous enterprise, the
creation of a basic structure is required to realize just background conditions.®

The background injustice argument is particularly pertinent in the context of
global labor. In a brief comment, Rawls used the example of labor contracts to
illustrate his claim regarding the role of sociopolitical institutions in preserving
certain patterns, and thus securing just background conditions. He wrote,
“[W]hether wage agreements are fair rests, for example, on the nature of the labor
market: excess market power must be prevented and fair bargaining power should
obtain between employers and employees. But, in addition, fairness depends on
the underlying social conditions, such as fair opportunity, extending backward in
time and well beyond any limited view.%

As demonstrated in the previous part, the global labor market is characterized
by background injustice. This reality makes the implementation of principles of
justice in the global sphere imperative, since the unjustness of the practice of labor
at this level undermines the very aims and justifications that are at the foundation
of the practice of labor. In other words, rectifying the unjust conditions of global
labor requires, as a matter of justice, the establishment of new institutions and
rules, or else the strengthening of existing global institutions.

Outlining the particular rules and institutions that should govern the practice
of labor at the global level or the practical details of their design is beyond the
parameters of the discussion in this article. This notwithstanding, in the remainder
of this part, we will present two general guidelines that we deem crucial for
designing just rules and institutions for a global practice of labor.

The first guideline relates to the matter of uniformity. In our view, the rules
and institutions that should govern the practice of labor at the global level could
conceivably differ from those operating at the national level, as they are shaped by
the kinds of problems they are intended to address. The regulation of the practice
of labor in the global sphere might require supranational institutions or interna-
tional rules that diverge in substance and form from the labor rules and institutions
that secure just background conditions for workers at the national level.*” Further-
more, the regulation and enforcement of global labor standards will not necessi-
tate uniform content across all labor norms, rules, and regulations throughout the
world. For example, the norm of minimum wage could vary across states depend-
ing on various factors, such as productivity, standard of living, and the welfare
regime in the different states. However, there should be some minimal uniform
level of labor standards (e.g., prohibition of the worst forms of child labor). The
level at which this minimum is set is a matter for political and legal debate.

The second guideline concerns the question of responsibility. In recent years,
scholarly attempts at tackling the problem of background injustice in the area of
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global labor have proposed new institutional arrangements for generating and
enforcing labor standards at the international level. For example, Archon Fung,
Dara O’Rourke, and Charles Sabel suggested promoting labor standards in sweat-
shops by incentivizing corporations through coordinated actions by consumers,
monitoring agencies, and nongovernmental organizations.®® Another leading
example is Christian Barry’s and Sanjay G. Reddy’s call to establish a worldwide
system of linkage between trade agreements and labor standards.* These propos-
als assign responsibility for workers’” welfare either by emphasizing the interac-
tional perspective, focusing on individual actors in global production chains (e.g.,
a la Fung et al.), or by underscoring the institutional perspective by concentrating
on the reform of global and international rules and institutions (e.g., Barry and
Reddy). These and other proposals aimed at the amelioration of unjust labor
conditions are based on different principles of responsibility allocation between
the different actors in the global labor market.”® Thus, for example, Fung,
O’Rourke, and Sabel stress the centrality of Western consumers in the remedying
of unjust labor conditions, partly because they are one of the main benefactors of
this situation; Barry and Reddy, in contrast, allocate the responsibility to the
WTO, since they regard it as the institution most capable of protecting labor
rights.”!

In contrast, we propose a multilevel approach to remedying injustice in the
global labor market.””> As shown in this article, problems of background injustice
in the area of global labor exist at the interactional and institutional levels.
Therefore, any proposed arrangement for guaranteeing workers’ rights should
address the exploitative labor conditions and assign responsibility to ameliorate
them at both these levels as well.”

A new legal and political concept of shared responsibility is required to assign
responsibility to secure just labor conditions not only to the individual actors and
TNCs that participate in global labor. Responsibility to remedy unjust labor
conditions should also be assigned to international institutions that govern the
global economic order (such as the WTO, ILO, World Bank, and IMF) and
especially to those governments that wield the greatest influence in the institutions
that shape the regulation of labor at the global level.” In other words, a new
international governance structure should satisfy the conditions of background
justice.

To prevent exploitation in labor relations at the interactional level, reformed
institutional arrangements should strengthen the right of freedom of association
and the bargaining power of workers. One option would be to bolster and reinforce
framework agreements signed between supranational labor organizations and
European-based TNCs.” In addition, new legal tools should be developed to hold
TNCs responsible toward the labor rights of production workers at the end of their
global production chains. Although TNCs are not legally considered the formal
“employers” of the production workers within the global production chains,
they do exhibit “employer-like” features that are often used to legally define
employers in national labor markets. For example, a commonly used criterion in
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well-regulated national labor markets for determining employment relations is the
degree to which the employer can exert substantial control in regulating the
production process. TNCs wield control over the quality of products produced for
their brand by local laborers. This suggests that TNCs have the capacity to
regulate additional aspects of the terms under which these workers operate.”
Furthermore, by controlling the price paid for the products produced by workers,
the corporations in fact exercise considerable control over the wages and many of
the working conditions of the workers and marginalized subcontractors.”’

Clearly, in practice, labor reforms at the global level will be motivated not
only by considerations of justice but also by some degree of self-interest of the
part of the workers in the developed world as well as of other actors in the global
labor market.”® How to create the political will for generating global labor reforms,
and to overcome the powerful political forces that impede such reforms, is a
separate question requiring a different kind of investigation.

V. Conclusion: Global Labor Rights as Associative Duties of Justice

In this article, we have drawn on the empirical reality of global labor to
introduce a new dimension into the discussion of global justice. Our analysis of
the practice of labor has demonstrated that moral obligations toward workers are
not determined only by geographic location, membership in a particular nation/
culture, or participation in effective political institutions. Rather, they rest on
participation in the practice of labor itself, which, over the past two centuries, has
been increasingly regulated mainly at the national level. This regulation has been
grounded on the normative perception of labor relations as a type of association
that implies moral commitments among its participants. The fact that labor rela-
tions transcend state borders in today’s economy does not diminish the moral
obligations among the parties to such relations. In other words, if TNCs and other
actors in the global production chain (e.g., subcontractors and vendors) exhibit
“employer-like” characteristics (such as impacting the work conditions of all
production workers within the chain and deriving benefit from their labor), there
is no reason to exempt them from duties toward workers who take part in this
shared practice of labor.

Given the unique type of association that characterizes labor relations, the
main argument developed in this article can be theoretically framed as “associa-
tive duties of justice,” which are at the heart of the global justice debate. Asso-
ciative duties of justice usually refer to duties that we owe to people with whom
we are associated in some way, such as family members, friends, neighbors, or
compatriots.” Proponents of anti-cosmopolitanism tend to rely on associative
duties arguments and restrict the scope of such duties to members in associations
based on national identity or state citizenship. However, the philosophical discus-
sion of the concept of associative duties neglects to acknowledge an additional
type of social association of great significance to individuals in the modern
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economy: associations that exist in the workplace, both among workers and
between workers and their employers. Our main claim is that associations based
on a shared labor practice generate normative duties toward workers within the
nation-state as well as beyond state borders, and moreover the obligation to
ameliorate the dire conditions of workers outside the state borders should be
regarded as “associative duties.”

By extending the concept of associative duties to labor relations, our argu-
ment overcomes one of the main points of criticism raised against the anti-
cosmopolitan camp. According to what is known as the voluntarist objection,'®
being in a relationship with others is insufficient to create associative duties
toward them, since moral duties arise only through voluntary acts (e.g., by enter-
ing into contractual agreements). While the voluntarist objection may seem a
persuasive argument against nationalist and statist conceptions of associative
duties, it is not applicable when it comes to associative duties of actors who
voluntarily enter into the labor practice since their duties toward workers are
created voluntarily.

A critical interpretation of the practice of labor in the global era not only leads
to normative conclusions regarding global justice theory but also yields some
practical implications. First, our analysis shows that the current legal framework
defining the employers—employees relationship is anachronistic and is unsuited to
the actual exploitative conditions of such relationships in the contemporary global
labor market. Thus, we call for the development of a new legal framework, one
that reallocates moral and legal responsibilities to actors in the global labor
market, and reflects just labor relations in the age of globalization. In the course
of this process, international labor law should redefine the terms “employees” and
“employers” within global production chains. For example, employers should be
considered as such legally to the extent that they control the working conditions of
workers in their chain of production, benefit from the product of the latter’s labor,
participate with the workers in joint activities, or have the capacity to change
existing work conditions.

One possible counterargument to our claim is that it is applicable only to
global chains of production, and therefore implies that the duties of justice to
guarantee labor standards do not apply vis-a-vis workers who work outside global
production chains (e.g., workers who provide local services or work in local
agriculture). This is, indeed, an important limitation of our analysis of labor
relations at the interactional level (i.e., between various actors in the global labor
market who take part in the practice of labor). However, this criticism does not
apply to the analysis of exploitation of workers at the institutional level, as this
prong of the analysis relates to the dominance and privileged position enjoyed by
developed states in global economic institutions, such as the IMF, World Bank,
and WTO. The second practical implication of this article, then, is that new
institutional arrangements are needed to ameliorate the current conditions of
background injustice in the sphere of global labor. Since global economic
institutions, such as the IMF and WTO, shape the global economic reality and
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influence the way that the global labor market is regulated, their reform would
potentially impact all workers in the developing and developed world. Guaran-
teeing just working conditions for workers, within and beyond global production
chains, requires establishing new forms of global governance to replace the
existing unjust institutional reality.

Finally, by highlighting the need to address labor standards as a matter of
justice, our approach has significant practical implications for the general global
goal of poverty reduction. By shifting the practical discussion of global justice
away from direct questions of poverty reduction to issues of labor rights and
wages, our approach overcomes one of the main lines of criticism against pro-
posals for direct financial assistance to the world’s poor: namely, that direct
assistance requires intermediary institutions, which reduce the actual resources
that eventually reach those people most in need of assistance in the developing
world. Such intermediary institutions include corrupt governments or other forms
of administrative expenses (many of which recycle resources back to the devel-
oped world). In our view, focusing on normative duties toward workers rather than
toward poor people in general and striving for a redesign of global institutions that
legally enforce labor standards would indirectly and perhaps more efficiently
contribute to the general goal of facilitating global justice and reducing economic
inequality across the globe.
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